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The Attorney 
and Solicitor 
Oeneril to have 
precedence above 
ail th» Kinc’a 
Serjeimts* 


In the name and on the behalf of HIb Majefty. 
GEORGE P. R.. 

IWhereas Our Attorney and Solicitor General now 
have place and audiencr; in Our Courts next after the 
two ancientefl: of Our Serjeants at Law for the time 
tseing, and before (3ur other Serjeantj at Law ; We, 
confidering the weighty and important ..*Liirs in which 
Our Attorney and Solicitor General arc employed in 
Our behalf, and in which the A'.torncy and Solicitor 
General of LTs. Our Heirs and Succt ll'ors, may here¬ 
after be employed; do hereby oniain and diretl. That 
at all times hereafter >he Attorney and Solicitor Ge¬ 
neral of Us, Our lleirs and Succefliirs, (hall have 
place and audience, as \vcll before the faid two an- 
cientell: of Our Serjeants at Law, as alfo before every 
perfon who now is one of Our Serjeants at J/aw, or 
hereafter fliall be one of the Serjeants at I^aw of Us, 
Our Heirs or Succcflbrs : And We do hereby will 
and require you not only to caufe this Our dii-tdfion 
to be obferved in Our Court of Chancery, but alfo 
to fignify to the Judges qf all Our other Courts at 
Weftminftcr, that it is Our exprefs pleafure that the 
fame rourfe be obferved in all Our faid Courts. 


Given at Our Court at Carletoii Houfe, this four¬ 
teenth day of December, in the fifty-fourth year 
of His Majefty’s reign. 

By command of His Royal Highnefs the Prince Regent, 
in the name and on the behalf of His Majelly. 

SIDMOUTH. 


To the Right Hon. John Lord Eldon, 
Our Cliancellor of Great Britain. 
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/It the Siilifigs in and after Eajler Terrn^ 

51 GforceJIL 


THIRD SITTIxVGS IN TERM AT GUILDHALL- 


. . ..i8lf. 

Webber v. Ro3Er.t Maddocks. w.anefaiv. 

Ma/ 22. 

'■['HIS was an aflion againH; the defendant as acceptor a and b. fon 
of a bill of exchange for iioL dated lorh He-agreTtogivehim 
cember iSio, drawn by Samuel Maddocks, payable 
to his own order at four months after date, and indor- ^ 
fed by him to the plaintitF. of iliis, the) feiii 

him a prominbry 

The defence was, that the inftrument declared upon tlu* one anJ in* 
had been altered materially after it had been negotiated, other^ which*he 
and that it was therefore void for want of a frefli 
flanip. 

* of cxch^ii'i"'* ac* 

lording to the 

agrcemcnt.-^TKe mitrument To ttUered is a valid hil! of exchangp«wiihout a frelh as it had not 

been ne^ot'i.ited in tliv lhape oft promiffoi'y notc^.and the aUeratiun may be coulidercd as the mere 
cuive^Ugu of a rndlakc- 
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iBii. 



WivBBER 


V. 

Maudocks. 


it ;\ppearcil that .s.inuiti unci Robert Muddock.'^ 
being indebted to the plaiiitifl' in rlie i'um of no/, they 
agreed to give him a bill of exchange at four months for 
ihisjumount to be drawn b)r Sunuiel and accepted by 
Robert, lulh.'acl or a bill of c:xchange, tliey lent him 
a proniilfory note in tiic Icllowing form : 


“■ London, icth December i8io. 
“ Four months after date I proinife to j'-'v to my own 
“ order one hundred and ten pounds value received. 

• “ S. Mnddocks. 

(Indorfed) “ S. Maddocks. 

“ R. Maddocks.” 


The plaintilV was dilfalisfied with the lecurityin ihr 
form, and returned it that it miglit be altered into a 
bill of c?xchange according ii> the agreement. The 
words “ / proniij'c io" were immediately ilruck out, a 
direction to R. Maddocks was fubjoiiied, and he wrote 
his name as acceptor of the bill. It was then delivered 
back to tile plainiilf. 


Marryal For the defendant infilfed that the inllru- 
meut was completely vitiated by the alteration. It 
had oxilled am! h id been illued as a perfect proniilfory 
note, on whicii lioiii ilu; parties wvn* liable. The 
flamp attached to the proinilfory note. The bill of 
exchange info which that was afterwards converted, was 
therefore witlioui a ilainp and voi<l. 


Lord Fi f.KNtjoRoucsiT.— 1 think the llamp im- 
prelfed upon this {.'aper is luiliritnt to render the in- 

r ftniment 
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flruinent availabh' in its prcfent form. It cannot be “ 
con/kierod as having been negotiated as a prornilVory — - 

note. It never was iilucd to third perions. It re- ' 

niaincd in the hands and under the dominion ol the M . 

origiuiil parties. Every thing continued ^ori till 
after the alteration- The ftamp was not occupied till 
then. Webber inftantly rejected it as a procniflbry 
note. The alteration only fulfilled the terms of the 
agreement, and may be treated as the corredlion of a 
iniftake. Thertr was a cafe fome time ago before Mr. 

JusTiCK Lt BnANc which was ftronger than this, 
and where the infinmicut was held to be valid in its 
altered form. We had likewife recently occafion to 
confidcr this fubjctl: in a cafe upon the regillcr of a 
Ihip (a), and the court was of opinion that unlefs the 
inltrument in its original form was valid and effe^tuaJ, 
it may be altered, without a frefh ftamp, according to 
the prior contradl between the parties. 


The plaintift' I'ccovered. 

Comyn for the plaintift’. 

Marryat for the defendant, 

Altcinics, I y/ t!i 


(ii) Coll' i». Piirkin, 12 Eaft, 471.— i 'CViuiwoU M" 
j Campb. 7y. Marion v. Petit, 1 C'*i;vpb. Sz. u 


* « 


B 2 


Ati^ 
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CASES AT NISI PRIUS, 


ADJOURNED SITTINGS AT WESTMINSTER. 


i8tt. 


'Vhurfrfay, 

May 3c. 

Tf upon a hirfd 
Iiorfebeing taken 
ill, the hirer calls 
in afarn.’r,hc is 
Hot anlwcr.iMc 
for any niiilakes 
vrhiclj the latter 
jTiiiy commit iti 
the treatment tlT 
the hoife ; but 
il' iiillcad ot ihnt 
he precrihes for 
the horfe him- 
lVlf« and from 
unfkilfulners 
l^tves him a 
medicine which 
enufes his death, 
although a^ing 
Softii jide^ he is 
liable to the 
owner of the 
borfc as for grofs 

negligence. 


Dean v. Keate vsq. 

^pHIS was an adlion for the improper treatment of a 
horfe, let to hire by the plantift* to the defendant. 

Hie defendant jobbed a pair of coach horfes of the 
plantiff. One of them being flightly indifpofed, the 
defendant wrote a prefeription for him. This medicine 
was not of itfelf calculated to do any injury j but after 
the horfe had fwallowcd it, the defendant put him into 
harnefs, gave him ftrong excrcife, and kept him ex- 
pofed to the inclemency of the weather. In confe- 
quence of this treatment, the animal was feized with 
an inflammation in the intellin'*'?. The defendant then, 
without confulting a veterinary furgeon, very impru¬ 
dently preferibed a jflimulaiing dofe of opium and 
ginger, and the horfe foon after taking it died in great 
agony. Medical advice was called in when it was 
too late. 


Park for the defendant cited the fubjoined cafe of 
Ccoperv. before Mr. Justice Le Blanc j and 

contended that the aftion could not be maintained, as 
the defendant had at moll been guilty only of an error 
in judgment, and had treated the plaintiff’s horfe 

exaftly 
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exaftly as he would have treated his own. It would 
be very alarming if thofe who job horfes were anfwer- 
ablc for the effett of medicines which it might appear 
proper to adminifter to them.’ 


1811 

Dean 

V, 

Keate. 


Lord Ellenborough. — The queftion is, whether 
the defendant has been guilty of grofs negligence with 
refpeft to the horfe. Had he called in a farrier, he would 
not have been anfwerable for the medicines the latter 
might have adminiftered; but when he prefcribes 
himfelf, he aflumes a new degree of refponfibility; and 
prefcribing fo improperly, I think he did not exercife 
that degree of care which might be expedted from a 
prudent man towards his own horfe, and was in con- 
fcquence guilty of a breach of the implied undertaking 
he entered into when he hired the horfe from the 
plaintiif. 

The plaintiff had a verdifl for 60 guineas. 

Garrow and Beji for the plaintiff. 

Park and Moore for the defendant, 

[Atlorntes, Stoket and 


Cooper -D. Barton. Lancafter AfTumpfit for not taking pro- in an a£fion for 

I^ent Affizes, i8io. Cor. Lk per care of a horfe hired by 

Blanc, J. defendant of plainlifT. hired * 

whereby his 

knees were broken, the plaintiflf muil give fotne piificive evidence of negligenrc ; and it is not enough 
to pi*>Te that the animal was returned by the defend.mt with his knees broken, although he had 
often been let out to hire before without having I'atlen down. 


tmie 
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iSii. 



Cooper 


Carton. 


The plaint iff proved the hiring 
of the horfr ; that it was re¬ 
turned to }ijm with his knees 
broken in confeqitence of a fall 
whilftiilcd by the defendant, ancl 
that the horfc had before that 
time been often let out to hire, 
and had never fallen down 

Park for the plaintiff con¬ 
tended that this was a fiifficicnt 
cafe to go to the jury, although 
he had given no evidence of 
negligence, beraufc as he had 
fliewn that the horfe was a good 
horfe and not in the habit of 


falling, it muft be prefumed that 
the fall was occaGoned by negli¬ 
gence, and it was for tlie plaintiff 
to prove the contrary if he 
could. 


Ef, liLANCjJ., however, faid 
that the plaintiff mull give fomc 
evidence of negligence, and as 
he hud given none in this cafe, 
the plaintiff muft be nonfuited. 


In Coggs v. Bernard, 2 Ed. 
Rayni. 916, it is laid down by 


Lord Holt, ** that if goods are 
let out for a reward, the hirer is 
bound to the uimqfl diligence, 
fuch as the mqfi diligent father 
of a family ufes and in Bui. 
N. P. 72, it is faid, “ that the 
hirer is to take all imaginable care 
of the goods delivered to hire.'* 
According to this doctrine, he 
would b ' anfwerable tor Jlight 
negligence. Tut on a iwicw 
of all the authontit s upon the 
fubjeft, it will be found that 
this extraordinary care is re¬ 
quired only of a borronver^ 
and that from the true conflnic- 
tion of the contradl of locatio 
conduSio ret, the hirer is n-qinred 
to ufe no more than that degree 
of diligence, which prudent meUj 
that is, generality of men, life 
in keeping their o'wn goods “ If 
Caius therefore hire a horfe, he 
is bound to ride it as moderate¬ 
ly and treat it as carefully as 
any man of common diferetion 
would ride and treat his ovun 
horfe," See Jones on Bailm. 
86 . 


Do£ 



EASTER TERM, 51 GEORGE III. 


7 


1811. 


Doe d. Griffin nj. Mason. Thuudn, 

• May 30. 


T^JECTMENT for certain leafc*hold prcmifes m jh cjear.i j-t 

1 1 in- - upon tlu Jli.fjl- 

Chandos Street, brought upon the auignment ot 
:i term by the defendant to the leffor of the plaintifl’, 
to fecure the payment of an annuity. 


:nent or a tfrui 
t-> foe Jl^OU 
annus y, a pruj'cr 
>rial of iIjC 


y doc'is 


A. Moore for the defendant infifted that the Iclfor 
of the plaintiff was bound to prove that the annuity 
had been duly inrolled in purfuance of 17 Geo. 3. 
c. 26. as this aflignment and all the annuity deeds 
were otherwife utterly null and void. 


Will ho prc.iiincc 
til! the conti ary 
is 




Lord I’.Lt.juiNBoiiouGH. —If the annuity w'as not 
duly iril'olled, that proof fliould come from the other 
fide. Here is an aflignment executed by the defendant. 
I will prefume it to be valid till the contrary is fhewn. 


The leffor of the plaintifl* had a verdift. 
Laives for the leffor of the plaintifl'. 


A. Moore for the defendant. 


R^binJ. i snd £.ipirbioci<‘.^ 
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iSii. 

Doe d. Leeson v. Saver. 

Thuri'd-ty 
May 30. 

The vendor of a J],JECTMENT. Detnifc laid on 27th March lafl. 

teini, before the 
wliol^of the 

fs'rald.'agTee"'^ Le^ofj had bargained with the defendant to fell him 
with ihe pur. remainder of a term. The litf-mdant had paid 
latter (Vi.iii have part of the purchafc-moncy ; but on the 25111 of Decem- 
a’* ber 1809, 131/. remained unpaid. On that day the 

fh^Tet'ved^ parties entered into an agreement that the defendant 
ill the mrnii time, fiiouij have poflcffion of the premifes till the 24th of 

dot ^ I'f't v^y June following, paying the referved rent of io6/. lor. 
pMKh.dLdioficy a-year, and that if he did not pay the refidue of the 

fh u'lorfcdt’the piirchafe-nioney on or before the faid 24th day of June, 
iiift-imc-ius ai- he fhould forfcit the inftalments already paid, and 
fiwii norbe'^L- flioutd Hot be entitled to an atlignment of the leafe. 

remainder of the purchafe-money was 

theieafc—The never paid. 

purcliafer being * 

thus put hiro 

reMu^of Ih!!’'' JiTw infiftcd foi* thc defendant that under thefe 
ft'i'ia paid’.u’lfe circumftances he was entitle4 to fome fort of notice to 
dayapiminud, gnh, and that having been let into poflcffion by the 

the vender uiny * , , ” * , ' 

fuaintsiij au leflbr of the plaintiff, he could not without any 110- 
cllt''^!"ynot'icew ticc or demand be treated as a trefpafTcr.—But 

quit or dcni^ind 
of pc/TeffioH. 

Lord Ellenborough held that the agreement 
operated in the fame manner as a claufe of re-entry on 
a breach of covenant in s leafe, and that the defendant’s 
intereft in the premifes terminated on the 24th of June. 
Ilis Lordfhip likewife thought that the circumflance of 

intereft 
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interefl: being afterwards received upon the inftalraents 
remaining due, was no recognition of the tenancy;—^and 

The leffor of the plaintiff had a verdift. 



Doe d. 
Leeson 


V. 

Sayer* 


' Garroiv and Reader for the lelTor of the plaintiff. 


Jervis and Spankie for the Defendant. 

[Atiornies, Fielder and IV'jUs,'\ 


But where the purchafer is cd by ejeftment before notice 
put into pofloflion of the pre- to quit or demand of poflef- 
mifes gentrally under the agree- fion. Right d. Lewis Beard, 
inent to fell, he cannot be ouft- 13 Eaft, 210. 



Spencer v. Smith. 


Friday, May $t 


^CTION by the payee againft the acceptor of a bill 
of exchange for 61 . 

Defence, that the bill was accepted in payment of 
various fmall quantities of fpirits, each beneath the value 
of ios. fold by the plaintiff, a publican, to be ufed out 
of his houfe contrary to 24 Geo. 2. c. 40. f. 12. 

The defendant was a lieutenant in the 3d York 
Rangers, and employed in the recruiting fervice. The 
fpirits, which were the confideration for the bill, had 
been fupplied by the defendant to be ufed out of his 
houfe by recruits and others under the defendant’s 
command. —But, 


A bill of ex¬ 
change accepted 
by .in officer in 
the recruiting 
fcrvice, in pay* 
ment uf (m.iU 
qiuntities of 
rpiiits under the 
v.ilue t f ao8. 
fupplied by a 
publican to be 
ufed nut of hit 
houfe by re- 
cr'iits and otbert 
under liie com* 
mand of the ac¬ 
ceptor, is valid, 
notwithilariding 
24 G. 2. C.40. 
f.l2. 


7 


Lord 



to 
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i8ii. 



Spencer 


Smith. 


Lord Ellenborough was of opinion, that the a® 
did not extend to invalidate a fecurity fo given, and 

The plaintiff had a verdi®. 


Gafclee for the plaintiff. 


Nolan for the defendant. 


[Attornit’S-, jrd ^ 


Jackfoii Peak. Caf. iSo. Gilpin Rendle, 

Sdw. N, 1 \ 2d cd. 71. 


^atmday, 


Evans Winikrkd Bircti, 


Where a for van t 
YS in the habit of 
receiving finns 
of money for the 
ufe of hi$ mat¬ 
ter, and by the 
eftahlifhed 
courfe of deal¬ 
ing, the fervant 
pays thefe over 
to the mafter 
from time to 


A, TONEY had and received. — Plea, the* general 
iffue. 

The plaintiff is a cow-keeper, and had employed the 
defendant to carry out and fell milk to his cuflomers. 
The mode in which the bufinefs was carried on appeared 
to be, that the defendant was intrufted with about 20 


time, without quarts of milk every morning, for the purpofe of 

vouchors pal'- ferving a milk-walk to v/hich fhe was appointed : fome- 

th'cm'’,'^the°" timcs flic fold on credit, and fometimes for ready 

onaThlXtaii money ; when fhe returned to the dairy, fhe was in 

funis fo^rcceived the habit of accounting with the plaintiff, and paying 

are regularly 

paid over to the mallrr: therefore, where there has be n fuch a courfe of dealing, in an a^ion by the 
mailer aguinft the fervant for money jiad and received, it is not enough for the mailer to prove that 
films have been received by the fervant to his ufe; but the onus lies upon him to prove by poiitivo 
evidence, that the fervant has not duly accounted with him. * 


him 
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him over the money fhe had received, without any 
written vouchers pafling between them. 

The plaintiff fought to recover the value of the 
daily quantity of milk delivered to the defendant for 
th^ fpace of two months before fhe left his fervice, 
during which time it was ftated fhe had never accounted 
with him, or paid him any part of the proceeds of 
the milk. . 


1811. 

Evaks 

V. 

Birch. 


Marryat^ as his counfel, cited Longchamp v. Kenny^ 
Doug. 137, where the defendant being intruded with 
a lottery-!icker ro fell, and rcfufing to account for it. 
Lord Mansjield and the court of K. B. held that a 
prefumpiion arofc that he had fold it, and that he 
might be compelled to pay the value of it in an aflion 
for money hail and received. — Two or three of 
the cullqjners were likewife caJlod, to whom the defen¬ 
dant had fold milk during the fwo months, and who 
liad paid her ready money for it. The onus^ it was 
contended therefore, layupon her to rebut theprefump- 
tion that fhe had fold the milk, and to prove that Ihc 
had paid over the proceeds to the plaintiff. 

• 

Lord Ei.i.iiNBO!ioaGH.—I will prefume that the 
milk was fold : but I mull; further prefumc that the 
proceeds were regularly paid over to the plaintiff 
according to the efiablifhed courfe of carrying on the 
bulinefs between the parties. How would it be poflible 
for the defendant to difeharge herfelf, fuppofmg fhe 
had daily accounted for all the fums fhe received ? No 
written memorandum of their dealings was preferved, 
aniT fhe appears frequently to have accounted with 
him when there was no third perfon prefent. Where 

fuch 
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i8ti. 



Evans 

V. 

Birch. 


fuch is the courfe of dealing, the onus lies upon the 
party who fays it has been violated, — or the other 
might be irretrievably ruined. To fupport the prefent 
action, I think you nruil give fome evidence that the 
defendant has not paid over the money to the plaintifF. 
If in point of fa£l (be has not, and no negative evi¬ 
dence can be adduced, I am afraid his only remedy 
will be by a bill in equity for a difeovery and account; 
although this may rather be an expf’nfive mode of 
fettling a milk-fcore. 


It was proved that the defendant had acknowledged 
ihe had received u. Bd. which Ihe had not paid over 
to her mailer, and for this fam he recovered a vcrdifl. 


Marryat for the plaintiff. 


Park for the defendant. 


(AltornicSy Kin/ty and TJughti^ 


Fide Wilfon v, Hodges, 2 Eaft, 3 12. Williams v. E. I. Com¬ 
pany, 3 Eaft, J92. 


Hart 
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Hart v. Sarah Newman. 


^CTION by the payee againH; the acceptor of a-bjll 
of exchange for 27/. — Plea the general ilTue. 


The defendant having been proved to have accepted 
thebill for money lent and houfe-rcnt, her counfel offered 
evidence that after the bill was accepted and had be¬ 
come due, the plaintiff was difeharged under the 
Lords aft, and gave in a blafik fchedule; whereby, 
it was contended, he had acknowledged that the bill 
was fatished. 


Lord ELLEKBORounn. —This only fhews (what I 
fear is too often the cafe) that the fchedule of the infol- 
vent was falfe. The mere omillion to infert the bill in 
his fchedule is not enough to prove that the amount 
W’as not then due; and we have pofitive evidence that 
it w'as accepted for a full confideratlon. 

Verdift for the plaintiff. 

Garroiv and Lawes for the Plaintiff. 


Park for the defendant. 


[Attornies, Steventon and PineroJ\ 


Vide Webb v. Fox, 7 T, R. 39 ^* 


i8it. 


WediiefJay, 
June 5. 

In an action 
by the payee of 
a bill of ex¬ 
change accepted 
by the defendiiQt 
for a valuable 
confideratinn, 
evidence that the 
pbinriff had 
been difeharged 
as an infolvent 
d ebtor after the 
bill bec.irne due 
and had given in 
a blank Ichedule* 
is nut enough to 
(l»ew that the 
bill had been 
latisSeTl. 


Pratt 
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ThurWay, pRATT q. t. Frasek and Another. 

June o. . * 


jtisa^offenre ^|''pns wRs an aftioH on 5 EHz. c. 4. §. 31. for fetting 

cff.' § 31. to one James Stone on work in the art, myftery, or ma- 

quaiifiJd^^foii occupation of a book-binder, he the faid James 
inanyiubftaiitive Sfo^c Hot havino; ferved therein feven years as an 

p<irt of a trade , ^ ^ 

within the apprentice. 

llatute, although 
he i.s inc.’(|)ahh' 

dffhcdtplirtT<.7 appeared that the defendants had employed 
iiie bufinefs, 3i:ci Jamcs StoHO^ whom they at firft took into their fervice 

never finifljcs ^ n 1 

any one ankle. US ail crrand-boy, for feveral years pall m the cafier 
tradetas Muita pHrts of binding books both in boards and in leather ; 

withintiw pi '^incapable cf doing the more difficult 
ifioni o< ti.e parts of the bufmefs, and had never finiffied any one 

above Itatuie, * *' 

although the boOiC* 

mode of canying 
It on hns been 

tcrcT”**'^ The counfcl for the ciefendaut took two objeQions, 

I ft. That S/onr, from merely doing particular parts of 
the bufinelV., could irot be faid to be fet on work within 


the meaning of the ftatute, which was to be conftrued 
with great ftndncls; and adly. That he had not been 
proved to do any thing in the bufmefs of a book-binder 
which was ufually done in the reign of Elizabeth; for 
books were then univerfally bound, not as now in 
leather or what ue call boards, but in real bona fide 
boards of oak or other timber, to faftiion and attach 
which to the fticcts of the book was a perfectly dif¬ 
ferent trade from that at prefent carried on by a needle, 
feiftars and pafte.—But 


Lord 
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Lord Ellknborough held, that to employ an iin- 
qualificd perfon in any lubHantive part of the bufinefs 
was a violation of the ftatute ; and that the bufinefs of 
a book-binder mull be confulercfi as known in tlie time 
of*Elizabeth, and comprehended within tile ftatule, 
although a difference might fince have been introduced 
into the mode of carrying it on.—blisLordfliip thought, 
however, that if Stone had worked at any part of the 
bufinefs feven years before the time mentioned in the 
declaration, although never bound as an apprentice, 
the defendants would not have been liable. 


iSii. 



Pratt, q. t. 


V. 

Fkas&r 
and Another. 


The plainiff had a verdict for one penalty. 
Garroiv and Lawes for the plaintiff. 

Park and Dampitr for the defendant. 


However, in Hudfon v. Field, 
after J\F T. Cieo. 3. 
which was an action on 5 Eli/. • 


for letting on woik an nnqiiuh- 
fjcd perfon In the trade of 
farrier, the evidence being that 
lliis peifoii had never nfliiled in 
the coring of horfes, nor had 
made any article of iron manu- 
fadui^) but had only been eiti- 


plc)i'd opl-d'jf.r iK.'ut m iiading 
on hcriv’s th<.v'-. Tu: 1 • by otlu-is, 
l-ord Elli n JioROvr.H was of 
opinion th^t tins was not a 
working in llic Irafnr'fs of a 
farrier, and dirci^ed a nonfnit, 
which the court of K. B. aftf’i'' 
wards relufed to let iifidc. 


i\ perfon r*jc rely 

inploycd asot//- 
‘f^rjr f/iUfi to Jinil 
111 liolfc'a. dices 
fu.jde by others, 
i*5r let on woik 
I he t\ ide of a 
'. 4 ^ Milhiti 
e mcaiim^ of 
hh/^. c. 


TThde 
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Friday, June 7, 


In an a^ion on a 
policy of infur- 
anceonavoyige 
** tcwny port in 
the evi¬ 

dence admitted 
to prove that the 
Gulph of Fwlamd 
is coniidered in 
mercantile con* 
tra^s as within 
the Balthy al 
though the two 
feas are treated 
as feparate and 
diftinft hy geo- 
grephen. 


tJHDE V. Walters. 

<* • 

pOLlCY of infurance from London to any port'in 
the Baltic, 

The Ihip was taken while proceedbg to Reval in 
the Gulph of Finland, 

The counfel for the plaintiff propefed to call wit- 
neffes to prove that the Gulph of Finland is confldered 
by nautical and commercial men as within the Baltic, 
although the two feas are treated as feparate and dif- 
tina by geographers. 


This was objeaed to by the counfel for the defen¬ 
dant, who faid the written coniraa muft fpeak for 
itfelf, and it might as well be contended that a policy 
to the Mediterranean would protea the Ihip in failing 
to any port in the Adriatic or the Black Sea. 


Lord Ellekborouoh. —*1 know not what theeS^ 
of the evidence offered may be; but I think it is clearly 
competent to the plaintiff to prove that the Baltic is 
nomen generate, comprehending in common nnder- 
ftanding the gulphs and inlets which communicato 
with the fea laid down as the Baltic in geographical 
charts. If the Gulph of Finland is to be coafidered 
as within the Baltic, the fhip was failing on the voyage 
infured at the time of the capture, and there can be 
no objeaioll to admit evidence as to the underftood 
limits of any particular fea. 


Several 
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Several witneffes were examined who ftated that all 
within the Sound is confidered as' the Baltics that 
licences meant to proteft fhips tp the Gulph of Finland 
^are made out generally to the Baltic', and that policies 
are moft ufually in the fame form, although in Baltic 
rijks leave is fometimes exprefsly given to proceed to 
ports in the Gulph of Finland. 

Lord Eli.enborouoh was of opinion that the evi¬ 
dence was fufficif'nt to eftablifh the point in queftion, 
and the plaintiff had a verdidl. * 

The Attorney General, Garrow, and Fuller for the 
plaintiff. 

Fark, Topping, and Scarlett for the defendant. 

[Attornlei, CraruJ0r and Utartfon.J 


tSil. 




Baikie Esq. v. Chakitless, Gent, one, kc, wt*/* 


'J'HIS was an aflion againff the defendant for ne¬ 
gligence in the purchafe of an annuity for the 
plaintiff. 


An attorney em- 
pW> ed to pur* 
chafe and pre. 
pare the aliigu* 
ment of an 
annuity before 
til** deciflons 


The declaration ffated that in conlideration that the 

• •rt* % t • truiti JD the 

plaintiff had, retained the defendant to invefligate and »nn“'ty deed* 

^ inuil be partka* 

, . laily let forth 

in the memorial, is not liable for ne^Iin^re in not having pointed out to liii em}]oyer that the 
annuity purchafed was void becaufe the niemorial omitted parucukrly to fpccify tne cruiU of the 
annuity deedi 


VoL. III. c 


afeertain 



CASES AT NISI PRIUS, 



i8tx. 

Baikib 


Chamdlbss. 


afcertain the validity of a certain annuity, the defend¬ 
ant undertook to perform his duty in and about the 
premifes j and although he afterwards caufed and pro¬ 
cured the plaintiff to atcept an alfignment of the faid 
annuity, and to pay 216/. for the purchafe thereof, apd 
it thereupon became and was his duty to take due care 
in afcertaining that a fufEcient memorial of the faid 
annuity had been and was duly inrolled according to 
the form, effeft and exigency of the (latute in fuch 
cafe made and provided; yet that he did not do fo, 
and that for want of a fufEcient memorial of the faid 


annuity having been inrolled as aforefaid, the faid an¬ 
nuity was wholly invalid. 


The annuity in queftion of 35/. was granted on the 
26th of June 1792^ by the Honourable General John 
Leflie, to one George Wilfon during the life of the 
grantor. General Leflie afligned his pay as an officer 
in the guards, in truft to fecure the payment of the 
annuity, and to difpofe of the furplus for other pur- 
pofes. There was a memorial of the annuity inrolled 
in due time, but it did not flate particularly the trulls 
for which the pay was afligned. The prefent de¬ 
fendant was the truflee, and the grant of the annuity 
had been negotiated through his agency. In the 
fame year Wilfon the grantee wifhed to fell, and the 
defendant advifed the plaintiff to become the purchafer. 
In confequence, by deeds which the defendant pre¬ 
pared, the annuity was afligned to the plaintiff for the 
fum of 216/.—For 14 years the annuity was regularly 
paid; but at the end of that time the grantor refufed to 
pay it any longer; and an adion being afterwards 

3 brought 
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brought for the arrears iti the court of G. F. the an¬ 
nuity was held to be void for want of a proper memo¬ 
rial. 



Baixis 


V. 

Chan-dless. 


, Garrow, for the plaintiff, referred to Toldervy v, 
Allan^ 5 T. R. 480. Denn Dolman Dolman^ 
5 T. R. 641. and Ajkew y. Mackreth, i N. R. 214, 
in which it had been decided that the memorial muff 
, particularly difclofe the trufts upon which property is 
affigned to fecure payment of the annuity, and con¬ 
tended that the defendant was liable to the plaintiff for 
not difcovering the defed in the memorial in queffion, 
by which the annuity was invalidated. 

The Attorney General^ contra, cited a cafe of 
Compton V. Chandlefs tried before Le Blanc, J. fitting 
for Lord Kenyon at Weftminfter in 1802, which was 
an adion againft the fame defendant for negligence in 
refped to another annuity which had been fet afide 
for the very fame defed in the memorial. Mr. Juftice 
Le Blanc there obferved “ that it was not every 
negled that would fubjed a man to fuch an adion ; 
that an attorney was only bound to ufe reafonable care 
and ikill in managing the bulinefs of his client; that 
if he were liable further, no man would venture to ad 
in that capacity; that in the year 1787, the date of that 
annuity, it was not known that thefe trufts ought to be 
ftated j that it might appear to a reader of the ad at 
that time, not to have been neceffary ; that courts of 
juftice had held otherwife fince, feeking to give full 
effed to the fpirit of the ad; but that the memorial, 
coaffdering the date of it, was drawn with as much 

C a con- 
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i8i I. confideration and ikill as could be reafonably expeded 

Baikie ^ profeflional man —and accordingly there was 

V. a verdi6l for the defendant. Mr. Attorney faid, he had 
Chandiess. jjq hefitation in declaring that if ho had been confulted 

bef6re the decifion of the cafes referred to, he fliouljl 
witliout difficulty have given it as his opinion that a 
memorial in this form was a fufficient compliance with 
the act of parliament. * 

Lord Ellenborouch. —An attorney is only liable 
for crojfa negU^entia; ajid it is impoffible to impute 
that to the defendant for not difeovering a defeft in 
the memorial of an annuity which was fubfequently 
held to be a defeft upon a very doubtful conftruftion 
of the ftatute. I will adhere to the cafes cited, as they 
have been determined and afted upon; but I am not 
prepared to fay that I fhould have originally concurred 
in them. The grant and aflignment of this annuity 
however were prior to all thefc cafes, and at that time 
the memorial in its aftual form might, without any 
culpable negligence, be confidcred quite fufficient. I 
perfcclly agree in the obforvations made on a fimilar 
occafion by my brother Le 'Blanc, and 1 am of opinion 
that the prefent adion cannot be maintained. 

Plaintiff nonfuited. 


Tnan»fticn proving the plaiutifl’s cafe a copy of the memo- 

twu'ey for negti- rial was offered in evidence, which a witnefs had ex- 
frth*‘L'morW amined with the inrolment at the Rolls. 


ojf an nntniity 
which he 

and Carried in 


to iuroUed, an Munmed co£y of the ruU h prims facie etideiice* of the 
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The Attorney General objefted, that the plaintifF ' 
ought to produce a copy examined by the original Baikie 
memorial carried in to be inrolled by the defendant, 
for which alone he was anfwcrable. 


V. 

Chamdless, 


Lord Ellenborough. —A copy examined by the 
roll is primd facie 4 ifficient. The aft of parliament 
requires the memorial carried in to be inrolled cor- 
redtly, and I muft prefume that thofe concerned do 
their duty under the aft. The inrolment is a fort of 
flatuteablc record, and an examined copy of it is ad- 
mifllble. The defendant, if he plcafes, may prove that 
he carried in another and a perfeft memorial which 
has been mifcopied. 


Garrowy Jervis^ and BarroWy for the plaintiff. 

* 

The Attorney General and Richardjon for the defen-^ 
datit. 


[^Attornieii Tuekey and Chandlcft ] 


In this cafe there was a plea As to the refponlibility of at- 
of aHio non accrevU infra fex an* tornies, vide Ruflell w. Palmer, 
nos, —O. From what time would 2 Wilf. 325. Pitt v, Yaldcn, 
the ftatutc of limitations have 4 Burr« 2060. 
begun to run ? Vide Peck v. 

Ambler, yin. no. Jo. 330. 
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_ _ d 

ADJOURNED SITTINGS IN LONDON. 


z8ii. 

1 uel'day, 

June ii. 

If wrarlrg ap¬ 
parel i.o plied 
to a married \vo- 
in4nin^uaiiti(ies 
unfuitaHe to her 
hulband’sde^ree, 
pnd without his 
knowledge, ftr 
which the credit 
15 given to her, 
and her promil* 
lory note is 
taken in pay. 
inc*nt, the liui- 
band is noi habU* 
for any part of 
the goods, and in 
sn ai^tion agiinit 
him for their 
yahie, is not 
bound to j^rove 
that his w ife was 
fupplied with 
luitahle w’caring 
spparclfrom any 
^ther (^.latcen 


Metcalfe v. SHaw, 

^^CTION on a promiflbry note, and for goods fold 
and delivered. — Plea, the general ilTue. 

The plaintiff, a milliner, fupplied articles of drefs to 
the wife of the defendant, who is an apothecary in a 
fmall country-town, in the courfe of fix months to the 
amount of nearly 200I. The defendant and his wife 
were then living together, but there was no .evidence 
whatever that he was at all aware that fhe had any 
dealings with the plaintiff. A former account of the 
fame fort that (he had with the plaintiff without her 
hufliand’s knowledge had been paid by her father, who 
requefted that no farther credit (hould be given to her 
without her hufband’s fandion. All the goods in 
queftion were fubfequently ordered by her alone, and 
the plaintiff took the promiffory note declared upon, 
for the amount, from her in her own name. 


Garrow for the plaintiff contended, that although 
the defendant might not be liable on the note, nor for 
the whole of the goods, there mull be a verdifl againft 
him for fuch part of them as the jury fhould think 
fuitable to his circumftances and degree. The rtoticc 
not tp truft his wife, not coming from him, could be 

of 



AFTER EASTER TERM, GEORGE III. 


23 


of no avail in point of law, and he had not proved 

that flie was fumiflied with proper apparel from any Melcalti 

other quarter. v. 

• Shavt. 

' Lord Ellenborouoh. — The aftion clearly cannot 
be maintained on the promilTory note, as the wife had 
no authority general or fpecial from her hulband as 
his agent to make it; and I think he is not liable for 
any part of the goods, on this plain ground, that they 
were not fupplied on his credit, and the plaintiff* 
looked to the wife only for payment. The credit was 
given to the wife, not to the hulband. 

Plaintiff* nonfuited. 

Garrow and Richard/on for the plaintiff*. 

Topping and Raine for the defendant. 


[Attornies, Barber and iTxA^.] 


I Campb. 120. 




CASES 


ARGUED /nD decided AT 

NISI PRIUS 

IN K. B. 

yf/ ibe Siftings after Trinity Term, 

51 Gsorge III. 


FIRST SITTINGS AFTER TERM AT WESTMINSTER. 

1811. ■ 

Tliiirfiiay, RoTHEREY V. WoOD AND AtKINS, ESQRS, 

July 4. • 


on flat. 8Ann.c. 14. § t. for not refervingand 


Tf uron the gooHs ^HIS was an adlion againft the Sheriff of Middlefex 

of a tenant being 
taken ill (xccu- 

ttundir;^ 

takes. Ironi the ihcriff’s officers an undertaking for a year's rent, and then conrent.s to the goods being 
fold, the landlord cannot afterwards maintain an adlion agjinfL the Sheriff on 8 Ann. c. ii. J i. for not 
paying a year's rent on making the levy; although the rent is not paid according to the undertaking,and 
although the undertaking ihuuld be vuid under the flatuce of frauds for not dating any confideraiion. 


(^) The ftatiite enafts, that 
uo goods or chattels whatfoever 
lying or being in or upon any 
TnefTuaire or lands which are or 

o 

ftall be leafed for life or livesi 
term of years, at will, or other* 
wife, fhall be liable to be taken 
by virtue of any execution, on 
any pretence whatfoever; uniefs 


the party at whofe fuit the faid 
execution is fued out, fhall, be¬ 
fore the removal of fuch goods 
from olF the faid premifes, by 
virtue of fnch execution or ex¬ 
tent, pay to the landlord of the 
faid premifes or his bailiff, all 
tuch fum or fums of money as 
are or /hall be due for rent for 

the 
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paying over to the plaintiff a year's rent on taking in 
execution the goods and chattels of one James Clarkfon 
the plaintiff's tenant. 

’ It appeared that when the levy was made there was 
a year’s rent amounting to 52/. in arrear, of which the 
Sheriff had regular notice from the plaintiff’s agent; 
but that this fame agent accepted from the Sheriff’s 
bailiff and au£tionecr a written undertaking in the fol¬ 
lowing form: 


1811. 



Rothzkev 


V. 

Wood 
and Another, 


“ We undertake to pay Mr. Rotherey one twelve- 
“ month’s rent for the premifes occupied by Mr. dark- 
“ fon, if fo much rent appears to be due. 

“ Feb. 5th, 1810. “ JoHK Wilson. 

“ Thomas Barnett.” 


The fale of the goods then went on with the confent 
of the plaintiff’s agent; but the arrears of rent have 
never yet been paid to the plaintiff. 

Park for the plaintiff contended, that it was per¬ 
emptory upon the Sheriff to pay over the arrears of 
rent to the landlord; that the acceptance of the writ¬ 
ten undertaking could at moff: amount to a conditional 
waiver of the landlord’s right; and that as the money 
had not been paid, he might maintain his action for the 


the faid premifes at tlie time of provided the faid arrears of rent 
tKe talking fucli goods or chat- do not amount to more than one 
ids by virtue of fuch execution, year's rent.” 



tort 
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i8ix. 



Rotherey 


tort which the Sheriff had committed in taking the 



Wood 
tad Another. 


Lord Ellenborough.— -I am of opinion that you 
have completely waived the benefit of the ftatute. 
The Sheriff committed no tort in taking the goods 
in execution without firff paying the rent, as he did fo 
with your confent. You muft now proceed upon the 
undertaking ; and whether or not the confidoration is 
fufficiently expreffed on the face of it, fo as to render 
it available, is immaterial ; for be it valid or invalid as 
a contract, it is a clear j unification to the Sheriff. In 
future, it will be better for landlords to have their rent 
before they fuffer their tenant’s goods to be fold in exe¬ 
cution ; but if they will give truft, they cannot after¬ 
wards refort to an adion on this flatute againfi: the 
Sheriff. 


Plaintiff nonfuited. 
Park and Littledale for the plaintiff. 

Garrow and Comyn for the defendant. 


See the cafes upon this fubjcfl all colleAed, Tidd. Prac. gi j, 6. 

4th ed. 


Clayton 



TRINITY TERM, 51 GEORGE III. 



Clayton Esq. v. Hunt. 


iifij; 



Thurfday,July4. 


^''HIS was an a&ion againft a carrier for the lofs of 
a box filled with wearing apparel of the value of 
si/, intruded to him to be carried from Oxford to 
London. 

The plaintiff was a Undent of Univerfity College, 
and the box in queflion was delivered into a cart of 
the defendant’s lent round to different parts of Oxford 
to receive goods for the waggon. 


If a carrier re¬ 
ceive goods at a 
diilance from his 
officei-—to be dif- 
cliargcd from his 
common law lia¬ 
bility, he muft 
prove that the 
fpecul terms oo 
which he dealt 
were communi¬ 
cated to the 
owner of the 
goods through 
Tmie other me¬ 
dium than a no¬ 


tice ftuck up in 

The anfwer to the adion was, that the defendant that to be cf any 
had given notice that he would not be liable for any fochUr^chal" 
package above the value of c/. unlefs an infurance 'aturs that a 

» o ^ J ^ ^ ^ ^ perfoa aeliver- 

was paid upon it. A printed bill containing a notice ing goods at the 
to this effcd was ftuck up at the office in Oxford, to read It with* 
where the bufinefs of the waggon is tranfaded: cards gancl"]®** 
of a flmilar purport had been circulated about the 
town; an advertifement to the fame effed had been 


publilhed in the Oxford ncwfpapers: but there 
was no notice on the cart which went round to re¬ 


ceive the goods, and there was no evidence that 
any of the cards had ever been feen by the plaintiff, 
or that he read any newfpaper containing the adver¬ 
tifement, 


The 
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i8ir. 



Clayton 


V. 

Hunt. 


Lord Ellenborough held that the defendarit in 
this cafe had not difchargcd hiinfelf from his common 
law liability, and 


The plaintiff had a verdift for 21/, 


In the enfuing term the Court refufed a rule to 
Ihew caufe why there fhould not be a new trial in this 
cafe, faying that the notice in the office ought to be in 
fuch large charafters that no perfon delivering goods 
there can fail to read it without grofs negligence, and 
that if a carrier’s fervant receives goods at a diftance 
from the office, the fpecial terms on which he deals 
ought to be communicated through fome other 
medium. 

ParA and Littledale for the plaintiff. 

Garrow and Comyn for the defendant. 


Vide Cobden Bolton, 2 Campb. 108. Butler v. Heaiie, 
2 Campb. 415. 
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Cor. Baylet J. 
Boughton V. Frere. 





Saturday, July6. 


^''HE plaintiff declared in the name of Edward Bough- 
ton upon a bill of exchange drawn by him, pay¬ 
able to his own order, and accepted by the defendant. 
The common money counts followed.—Plea, tlie ge¬ 
neral ilfue. 

It appeared that the plaintiff's real name'^Was Ed~ 
7 uund, •-'.ad that in that name he had drawn the bill 
of exchange. 


If the plaimiffrt 
declares by x 
wrong chri Ilian 
ii.irrte, this is no 
ground of non- 
fiiit at the trijl, 
if It can be Hiewfi 
rluc the defend* 
anf knew that 
the a^’lion wae 
brought by the 
perlon who ao 
tually luct. 


The defendant’s counfcl infifted that this was a 
ground of nonfuit, as the bill was mifdefcribcd in 
the firfl count, and that with refpedl: to tiie money 
counts, the bill was evidence of money had and re¬ 
ceived by the defendant to the ufe of Edmund not 
Edward Boughton, or of an account ftated with Ed- 
miind not Edward Boughton. 


On the other fide it was maintained that the defend¬ 
ant ought to have pleaded thcmlfnoiuer in abatement, 
if he meant to talce advantage of it, and that the only 
inquiry now was, whether there had been any coritradb 
fuch as thofe deferibed in the declaration between the 
adtual parties to the fuit, without confidering by what 
names they were defignated in the pleadings. 


Bayley 
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tSii* Bayley J. thought it would be enough to fliew 
Bouohtom. drawn by the plaintiiF, and that the 

V‘ defendant knew by whom the a£tion was brought. 

Fkmb. 

Thefe circumftances were accordingly proved, and 
the plaintiff had a verdidl. 

Garroiv and Abbott for the plaintiff. 

Park for the defendant. 

« 

[Attorilies, ^Uakings and 


vide Mayor and Burgcfles of Stafford v. Bolton, i Bof. and 
Pulb. 40. 


Tiwiaay, July 9. COLLINSON AND ANOTHER, ASSIGNEES OF NeWMAN, 

A BANKRUPT, V. HiLLEAR. 


To render the 
proceedings 
under a com- 
miflion of bank¬ 
rupt evidence 
purfuant to Sir 
Samuel Uo- 
tnilty’s ad, it is 
enough to lhe\v 
that they are 
produced from 
the cuflody of 
the folicitor to 
the commifliont 
or to prove the 
hand.writing of 
cme of the com- 
nifiioners before 
whom they 
were uken. / 


JN this cafe no notice had been given under Sir 
Samuel Romilly’s adf, that the trading, aft of 
bankruptcy, or petitioning creditor’s debt was difputed. 

The plaintiff’s counfel therefore put in the proceed¬ 
ings under the commiffion. 

Park for the^defendant infifted that before the depo- 
fitions could be read, they muf. be proved to have been 
fubferibed by the perfons making them, by fome 

perfon 
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perfon who was prefent when they were taken before 
the coinnaiflioners. 

Lord Ellenborough. — I ■fhali hold it fufHcient 
to.fhew that the proceedings come out of the prop&r 
cullody, viz. that of the folicitor to the commiflion. 

In this cafe, however, the folicitor had been chang¬ 
ed, and it could not be proved that the proceedings 
put in had been handed over by him to the perfon 
now producing them. 

Lord Ellenborouoh. — Some further "^evidence 
muft be given that thefe depofitions were taken under 
the commiflion ; but I fhall confider it enough to prove 
the Hgnature of one of the commiflioners. 

This was done accordingly, and the caufe proceeded. 

Garrow and Marryat for the plaintiffs. 

Park for the defendant. 

[Aitomies, Vimtizwl TUhuryS\ 


lilt. 


CoLLINSOM 
and another 

V. 

HibLiaa. 


Hallid^y 
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Tuefday, 

July 9- 

Tn‘an aftlon 
againll A. on the 
joint and fevcral 
pronniff*ory note 
of himfolf and B. 
to take the cafe 
out of the ftatute 
of hmitations, it 
is enough to 
give in evidence 
a letter written 
by A. to B. with¬ 
in the fix years, 
defiring him to 
fettle the money. 


Halliday V . Ward the elder. 

^CTION on a joint and feveral promilTory note 
drawn in the year 1805 by the defendant and his 
fon. — Plea, a^io non accredit infra fex annas. 

To take the cafe out df the ftatute, the plaintiff gave 
in evidence a letter written by the defendant, who is a 
quaker refiding in London, to his fon in the country, 
within the fix years, containing the following expref- 
lions in allufion to the note: 


“ With regard to Halliday's money, thou muft 
** fettle it thyfelf. The money here will be all om- 
“ ployed in the bufinefs, if carried on with fpirit.” 

Park for the defendant contended that this was in- 
fufficient, as it did not amount to a promife to pay, and 
was not even addreffed to the plaintiff, b:.: merely 
called upon another perfon to fettle the money. 

Lord Ellenborough. —This letter acknowledges 
the exiftence of the debt within the iix years, and the 
promife to pay is implied by the law. 

The plaintiff had a verdld. 


Garroiv 
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Carrow and Hullock for the plaintifi# 
Fark for the defendant. 


[Atfoi'nies, lyUliamf and Fifing 


See all the cafes upon this point collected Selw. N- P. 151 
15^, 3. 2d ed. 


Pitt -u. SMrrir, 

‘pl'IE declaration ftared, that a certain agreement was 
entered into between the plaintiff as an agent, and 
the defendant, for the fale of an eftate; and that the 
defendant afterwards publilhed a libel concerning the 
plaintiff, alleging that he had induced the defendant to 
execute this agreement when in a ftate of intoxication. 

Plea, x\xQ general ijfuc^ 

The attefting witnefs to the agreement being called, 
he was afkcd in crofs-examination, whether the defen¬ 
dant was not actually in a ftate of complete iptoxica-; 
lion when he executed the agreement. 

The plaintiff's counfcl infifted that this queftion was 
irregular, there being no juftificaticn on the record. 

% 

Vot. III. P Tor4 



Haxliday 

V. 


War©, 


Wednefday, 
July xo. • 

An agreement 
figned by a per- 
fun in a itate of 
complete liituxi* 
Cation is vuiti. 
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Lord Ellenborough.— You have alleged that 
there was an agreement between the parties; and this 
allegation you muH prove, as if is put in ilTue by the 
plea of not guilty: but there was no agreement between 
the parties, if the defendant was intoxicated in the 
manner fuppofed when he figned this paper. He had 
not an agreeing mind.—-Intoxication is good evidence 
upon a plea of non eji faSlum to a deed, of non concejjit 
to a grant, and of non ajfumpfit to a promifi {a)'. 

It appeared that the ^ defendant had become quite 
drunk in the company of the plaintiff before figning 
the agreement. Whereupon Lord Ellenborough 
directed a nonfuit, which the court of K. B. in the en* 
fuing term refufed to fet afide. 

Brougham and E. Lawes for the plaintiff. 

Carrow for the defendant. 


i8ti. 


Pitt 

V. 

Smith. 


[Attornies, Vincent and Hanfan^ 


4 


(/i) Cole V. Robins, Bui. N, 

P. 172- 

But it feems to have been 
held in one cafe, that the mere 
circumftance of having been in 
drink, ia not fufficient to avoid 
a deed or agreement executed 
under thefe circumfiances; and 
that for this purpofe, it is ne- 
cclTary to prove that througli 
the management or contrivance 
of him who gained the deed or 

agreemeat, the party was drawn 


ill to drink. Johnfon v, Med- 
licott, 3 P. Wms. 130. 

In writers on the law of Scot¬ 
land, the do6lrine is laid down 
without any qualification; and 
drunkennefs, however produced, 
is confidered as avoiding con- 
trafls on the fame ground as in- 
fanity. 

Perfons while in a ftatc of 
** abfolute drunkennefs and con- 
“ fequently deprived of the ex- 
creife of reafon^ cannot oblige 

themfclvcs 5 
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“ t^em^e^'cs: but a leffer de- 
** of drunkennefs which 
o .ly d.i-keiis rcafon, has not 
tile of annulling the 

contract.” S'/flir, July 29th, 
,1672. Lord Hatton. 

An obligation granted by 
« a pjrf *n while he is in a ftate 
<< of abfolute and total drunk- 
<< enncfs is incifcAual, bccaufe 


the granter is incapable of 
** confent, for the law has 
•< thought it equitable to pro- 
teft thofe who have not the 
ufe of their reafon (even 
** though they Jbould have loft 
it by their own folly) from 
** the fraud or circumvention of 
others,” Erik, lull. 814,5. 



Pitt 


V. 

Smith* 



Aaron v. Alexander, Crowley and Solomons. 


and de- 
one appre* 


'"pRESPASS and falfe imprifonment. Pleas 7 totguilty, 

and a iuftification under a warrant granted by Mr. «ives - ■ 
Justice Bayley upon an mdiament found at the bended and 
Middljfex Seflions for an aflault. - cufto*jy under*. 

warrant, runs 
the rtJk of the 

It appeared that the plalntifF was not the perfon warrant having 

1 • r j II been executed 

againli whom the indictment was found ; and that the pro- 
being apprehended through miftakc by Alexander tifou^iVatting*"** 
and Crowley, they brought him to a watch-houfe kept tnJif’the'* 
by the defendant Solomons, who'was ading as a conftabic, “he^'”* 

.—where he was detained the whole night. The next identity of the 

• jt, t % ^ f indtvidud named 

morning Alexander and Lroxvley carried nim before in the warranty * 
Mr. Justice Grose ; but there being a difpute as to an.i*ibn of** 

tretpafs and falfe 

impnfonnicnt, if by the miflalce of ihe officer to whom it wiiS direfted, it was executed agalnll 

another. 

Til trefpafs and fal'c imprifonment againli fcreral, where one acijuitted, certificate granted under 
8^9 W* 3* c. lit to deprive him of his colls. 

1) 2 his 
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Aaron 


his identity, the learned Judge refufed to interfere, and 
he was foine time afterwards fet at liberty. 


Aler- jf contended that Salomons the conAable 

A)) D E R * 

and Others. watch-houfe-keeper could not be liable in thfs 

aftion, as he was bound to receive the plaintiff whep 
charged in his cuftody under the Judge’s warrant. 


Lord Ellenborough. —I think Solofnons was in 

point of law . irefpaffer, although he had no means 

of knowing the perfon of the individual named in the 

* 

warrant. 


However, as Solomons had not been concerned in 
thote a£ls of which the plaintiff principally complained, 
Lord Elllnborough faid, that the attention of the 
jury muft either be confined to the imprifonment in 
the watch-houfc, or there muft be a verdift in favour 
of Solomons. 

The latter alternative being preferred, there was a 
verdict only againft Alexander and Crowley. 

The plaintiff’s counfcl then applied for a certificate 
under 8 & 9 W. 3. c. 11. that there was a reafonable 
caufe for making Solomons a defendant, for the purpofe 
of depriving him of his cofts. It was contended on 
the other fide, that this could not be done under the 
circumftances of the cafe. 

Lord Ellenborough, after referring to the 0atute, 
granted the certificate. 

Farf: 
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Park and Marry at for the plaintiff. 18 u. 

r , t r j Aarom 

Garroio and Andrews for the defendants. 

• Alex- 

[Attornies, Harris and AlltnPi • 

And Others, 


Clark v. Mumford. 


^Ve<^np'■^tay 
July la 


JNDEBITATUS aflumpfit for work, laboui', ind 
materials. 

The adion was brought on a farmer's bill, for at¬ 
tendances on two horfes of the plaintiff and medicines 
adminiftered to them. 

Garrow contended that the plaintiff could not re¬ 
cover upon fuch a count, which conveyed no informa¬ 
tion of the nature of his demand; and that at any rate 
the medicines mufl: be confidered as goods fold to the 
defendant, and ought to have been declared for accord¬ 
ingly. 


Under a general 
count in indebt- 
tarus aiTumpfic 
for wori, 
labour and 
Uriahs Chtf 
phi'inrifT may 
cover for atten¬ 
dances as a fur¬ 
rier and for me« 
dic'ncs admini- 
ftcred in the 
cure of the de- 
fendpnt's horfery 




Lord Ellenborough. Any fpecies of work and 
labour may be given in evidence under fuch a general 
count; and the medicines here may be confidered 
materials employed by the plaintiff* in and about the 
bufinefs of the defendant. 


The plaintiff* had a verdift for his whole demand. 

D j Park 
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i8it* 
Clakk 
' Mumford. 


'Thur'KaT, 

July II, 

‘Where an 
agreement be¬ 
tween A* and H. 
for the Tale of a 
IcoTe* B. accepts 
a bill for the 
purchafe tnoneyi 
and IS let into 
poilcflioii Cif the 
premife^, it is no 
defence to an 
action by A. 
againft B. 
upon the hillt 
that A. refufed 
Co execute an 
alTignment of the 
leafe according to 
die agtecmtnt. 


Park and Marryat for the plaintiff. 
Garrow and E. Lazoa for the defendant. 

ki 

§ 

[AttornieSi Cimujgham and Greenbill^ 


I have thou^jht that this de- 
cifion may be of fonie ufe to the 
profcHioiiy although the point 
was not before thought doubt¬ 
ful among gentlemen at the bar. 
But in cafes of this fort it is not 
unufual to find at Icall ten counts 
in the declaration—/wc for work-" 
and labour as a farrier, Slc .— 
t^o forworkandlabourgcnerally 
—/wo torgoodsfoldand delivered 
^andthc four money counts, not 


omitting mofiey lent, which can 
never be of any uf.' »‘xcf'pt where 
there is the fpccific co.^tratl of 
the lending and borrowing of 
money.—If a declaration con¬ 
tains general and fpecial counts 
for work and labour, the court 
on motion will order one fet to 
be Aruck out as fupcrfluous. 
Mccke V. Oxlade, i New Rep. 
289. 


Moggridge •o. Jones. 


' J’HIS was an adtion by the payee againfl the acceptor 
of a bill of exchange for 200/. dated 20th July 
181 o, payable 8 months after date. 


On the above day the parties entered into an agree¬ 
ment for the fale of the leafe of a houfe, for which the 
defendant was to pay the plaintiff the fum of <;oo/. by 
3 bills of exchange at eight, eleven, and fourteen 
months.—The bill in queftlon, together with two 

13 others. 
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others, making Up the 500/. were accordingly accepted 
by the defendant,, and he was let into poffeflion of the 
premifes} but the plaintiff refufed to grant the leafe in 
purfuance of the agreement. * 

Garrow for the defendant, contended that the con- 
iideration for the acceptance of the bill had failed, and. 
that the adlion therefore could not be maintained. 

Lord Ellenborough.! —There w^as originally an 
ample confideration for this bill of exchange, and it 
has not completely failed, as the defendant has con* 
tinned in poffeflion of the premifes. He cannot fay 
under thefe circumftances, that the agreement is en¬ 
tirely refcinded. He muff pay the bills and bring his 
crofs-aflion on the agreement, or go into equity for a 
fpecific performance. 

The plaintiff had a verdid, which in the following 
term Garrow moved to fet afide ; but the Court of 
K. B. refufed a rule to fliew caufe. 

Park and-for the plaintiff. 

Garrow and Wylde for the defendant. 

[Attornies^ Regtn and 


i8ii« 


Moog&idgb 

o 

Joins. 


Vide Morgan v. Richardfon, i Campb. 40- n, Tye v. Gwynne^ 
% Capnpb. 346. 


P4 


^srae;. 
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iSii. 

'Thurfd^y, 

July !!• 


Israel v. Benjamin. 

c 


In an a^lion on 
a bill cf exchange, 
after payment 
of money into 
coiitt, the defen¬ 
dant cannot ob¬ 
ject to the Jlif- 
liciency of the 
(lamp on which 
the bill is drawn. 

Q WIiL-iiier 
a as. Hamp he 
fufRcicnt tor a 
bill for “ 50/. 
toiil} till legtll 


spills was an adion aga’nft the defendant as acceptor 
of a bill of exchange drawn by the plaintiff in the 
following words: 

“ Two months after date pay to me or my order 
50/. fterling with all kgal intereft for the fame.*^ 


The bill had a is. flamp applicable to bills above 30/. 
and not exceeding 50/. 

# 

The defendant had paid 30/. into court upon the 
whole declaration. 


Garrenu for the defendant, contended that the flamp 
was infufficient, as the bill was to carry intereft from 
the date of it, and therefore a larger fuin was payable 
upon It than 50/. 


Lord Ellenborough. — The defendant is pre¬ 
cluded from taking this objeQion by the payment of 
money into court, which admits the validity of the 
inftrument. — His Lordfltip was Ilkewife inciineef to 
think the ftamp fufficient, as there was no intereft due 
when the bill was drawn, as it was then a fecurity 
for the fum of 50/. and no more, and as theie is 
always intereft to be recovered if the bill is not paid 
the day it becomes due. 

\’’erdi£t for the plaintiff. 

» 

G arrow 
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Carrow moved in the enfuing term for a new trial 
in this caufe, on the fame ground he had taken at 
nifi prius. — The Court gave no opinion as to the 
fufficiency of the (lamp ; but cfearly thought that the 
Objection could not be taken after the payment of 
money into court. 


rSiT. 
Israel 
Bekjamik. 


The plaintiff’s counfel at the trial to prove the pay¬ 
ment of money info court, propofed to examine 
tile attorney who had taken it out of court. 

Lord EjLjLiiNBOROUGH. — You muff produce the Piymcm of mo- 

* ^ ^ ney mto court , 

rule for paying the money into court. This is the c.m uniy be 
only regular way in which I can know on what counts ITiU for*'pjyici 
it was pajd in, or give any effect to it. ' 

Topping and Marryat for the plaintiff. 

Garrow and Nolan for the defendant. ■ 

[Attoriiies, IVilliamten and 


f3rr. 

Atkinson v, Dickinson. Timriday, 

July XI* 


/ ’OPTprayed for leave to make a motion in this ^ lydse nttmg 

1 A ' , at mil prius 2t 

caufe, which he faid was entered for trial at the Wcaminiur 

_ , , cannot upon mcr* 

adjolirued fittings m London* tion m tke an 

order m n c-iufe 


Lord 


curcred for trial 
iu Loudon. 
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Lord Elj-enborough.— Sitting here at nifiprius^ 
I have no jurifdiftion refpefting a caufe to be tried in 
London. The motion fhould have been made to the 
court in term time, or muft be poftponed till I am 
fitting at nili prius in London. In the mean tiraej'T 
may be applied to at chambers to make an order upon 
a fummons: but I am now fitting under a commiflion 
of nifi prius for the county of Middlefex ; and I can-^ 
not upon motion make an order of nifi prius in a caufe 
entered for trial in the city of London, 


Antiently all caufes in Mid- 
dlcfex were tri^d at bar. But 
this, from the cnercafe of bufi- 
nefs having been found ex¬ 
tremely inconvenient, it was cn- 
atled by i8 Eliz. c. 12., that the 
the Chief Juftice of England, 
the Chief Jufticc of the Common 
Picas, and the Chief Baron of tlie 
Exchequer, or in their abfence 
two puil'nc judges of their rc- 
fpeftive courts, within term time, 
or four days next after the end 
of every term, might try in 
Weftminftcr Hull all manner of 
ilTues which ought to be tried in 
any of the faid courts by an in- 
queft of the faid county of Mid- 
dlcfex; and that qoznmiflions and 
writs of iiin prius fliould be 
awarded in fuch cafes as had 
been ufed in any other (hire of 


the realm. —Two puifne judges 
were required to fit at nifi prius 
in Middlefex, in the abfcnce of 
the Chief Jufticcs or Chief Baron 
till iz Geo. 1. c. 31., by which 
it was provided that any one 
judge of the feveral courts of re¬ 
cord in Weftminfter Hall, might 
tiy caufes in the manner pre^ 
feribod by 18 Eliz. c. 12.; and 
the time was extended to the 
fpace of eight days after the end 
of every term. By a fubfequent 
fl;atutc,24Geo, 2. c. 18, f.5., this 
time is ftill further extended 
to fourteen days.-.-In London 
trials at nifi prius take place 
by immemorial cufiom, and the 
judges fit at Guildhall when and 
as long as the exigency of biifif 
ne^'s requires. 
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ADJOURNED SITTINGS IN LONDON. 


Diplock and Others, Executors, &c. of Hen¬ 
derson V. Blackburn. 



Friday, 
July 19, 


’■pHIS was an aftlon of indebitatus afluinpfit to reco¬ 
ver the balance of an account. . - 

The only queftion between the parties was, whether 
the defendant had a right to take credit for a fum of 
134/. under the following circumftances ; 

The tellator who commanded a fhip of which the 
defendant was owner, when at the Cape of Good Hope 
had occafion to draw a bill upon England on account 
of the fhip for about 1500/. From the ftate of the ex¬ 
change at that time, he received as a premium for this 
bill the fum of money in difpute. 


If the mafter of 
2 Hup ill a fo¬ 
reign port, froBi 

the date uf tbft 
exchange re¬ 
ceives a pre¬ 
mium far 2 biQ 
drawn upon En£« 
land on account 
of the ihip, thtfi 
belongs to his 
owiier» although 
til ere may have 
been a ufage for 
mafters of flripc 
to appropriate 
fuch premiomt 
to their owji uGt* 


Park for the plaintiffs, contended that the 134/. be¬ 
longed to the teftator, and offered to call w’itneffes to 
prove that it is ufual for the captain of a fliip under 
tliefc circumftances to be allowed for his own benefit 
any advantage arifing from the ftate of the exchange. 

Lord Ei.lenborouoh. —I am clearly of opinion 

chat this premium belonged to the owner and not to 

the 
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i8ii. 

Diplock 
and others 

V. 

Slack> 

BURN. 


the captain. If a contrary ufage has prevailed, it has 
been a ufage of fraud and plunder. What pretence 
can there be for an agent to make a profit by a bill 
upon his principalThis would be to give the agent 
an intcreft againft his duty. I believe that in this vefy 
way, fervants of the public abroad have been guilty of 
enormous peculation. The tellator was undoubtedly 
bound to debit himfelf for the 134/. as much as for 
any other fum of money he received on the defendant's 
account. 

Plaintiffs nonfuited. 


Park and Gafelce for the plaintiffs. 
Garrew and Campbell for the defendant. 


[Attornies, Bageley and Nind.^ 


See the cafes upon this fubjeft colleAed in a late valuable publr* 
cation, Pahy's Law of Principal and jfgent. p. *} I • 


Johnson d. Machielsne. 


feamen's wages alleged to have been 
oXcoumry be- camcd on board a Papenburgh fliip called the 

loie the coin- 

xitncemeiit of a voyage, that riiey will not fue the captain for any money abroad, but be fatlsfed with 
vbac lie may advance them in dedudion ol their wages tijl they retiuH home^ they cannot maintain 
>a action againit him for wageS) in tlie pouits of this couuiry, 

Waak< 
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» 

Waakfaamkeid, of which the defendant Was mafter, 1811. 
in a voyage from Gottenburgh to London. '"Johnsok 

The fhip was feized by an*EngIifh cruizer^ and Machisl 
libelled in the Court of Admiralty; but afterwards 
reftored. 

The defence was refted on the third article of the 
agreement, figned by the plaintiff and the other ma¬ 
riners belonging to this fhip before the commencement 
of the voyage: 

III. “ That they would not in foreign parts pro- 

fccute payment of any .money whatever of the 
“ captain, but be fatisfied with what he might be 
“ plcafed to advance them abroad in deduction of their 
“ wages,’* 

Topping for the plaintiff, contended that this was no 
bar to the prefent a^ion. The parties by their private 
agreement could not ouft the jurifdiftion of our courts. 

* The plaintiff might be liable in his own country for 
fuing here; but the only thing to be confidered in 
this caufe was, whether the wages were due. The 
agi'cepient, befides, was made abroad, and could not 
be enforced in this country. 

Lord Ellenborough. —If this were merely the 
regulation of a foreign government, I fhould leave 
that government to enforce it by punifhing the infrac¬ 
tion of it, or by any other means that might be 
more efi'cctual. But by the perfonal contra£l between 
the individuals before the court, it is exprefsly ftipu- 

lated 

% 
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i8ii. lated that the mariners fhall not fue the captain for 
wa£:es in foreign parts. It is impoffible for me to fay 

•lOHMSOlf ® o _ * * 

V. that this ftipulation is void. There may be great reafon 
Mashiel- fof protecting the captain from fuits in foreign coun¬ 
tries, where he may have no funds to anfwer the 
demands of the mariners; and it may be conducive 
to the interefts of commerce that the mariners (hould 
have the ftrongefl: inducement to remain in the fhip till 
the adventure is completed. The rate of wages might 
be in part determined by the condition that they were 
not demandable till the fhip's return home. The 
agreement was made abroad; but it is tranfitory ; and 
we are bound as far as we are able to give it the fame 
conilruClion and eiFeCt which it would receive in the 
country where it was made. 

The caufe was afterwards referred. 

Topping and Efpinajfe for the plaintiif. 

Garrow and Copley for the defendant. 


[Attoimics, and 


Vide Gienar Meyer, 2 H. Bl. 603. HuIIe w. Heitman, Abb, 
Shipp. P. IV.C.II. }7. 


Dblvallz 



TRINITY TERM, 48 GEORGE III. 1808. 


47 


i8n. 


Delvalle v. Plomer, Kht., and Another. 

was an adion againft the Sheriff of Middlefex 
for a falfe return of nulla bona to a writ of fieri 
facias fued out upon a judgment againft one Martha 
Lyalle, 

It was proved that between the tefte and return of 
the writ, Mrs. Lvalle had houfehold furniture and 
other property in her pofleflion, within the defendants* 
bailiwick, more than fufficient to fatisfy the debt. 

The defence was, that flie was hoafeheeper to the 
public Miuifter at our Court from the Prince of Helfe, 
and that her goods were therefore privileged from 
being taken in execution, under flat. 7 Ann. c. 12. by 
which it is provided that “ all writs and procefs againft 
“ the perfon or goods of an ambaflador, or other 
“ public minifter of a foreign prince or ftatc, or the 
** domcjlic fervant of fuch ambaflador or public mi- 
“ nifter, (hall be utterly null and void to all intents 
“ and purpofes whatfoever.” 


Monday} 
Julv ai. 


It is not a fiiP- 
Hiient JuttiBca- 
tion ro the 
niftiff for re» 
fuHn)! to execute 
procefs, that lh« 
individual agamlt 
w hofe perfon or 
goods It ilHiea 
h<is the appoint¬ 
ment of domeAic 
ierv'ant to a fo* 
reign minifter 
at our court, and 
^hat notice of 
this has been 
ftuck up at the 
flicriffs office* 
unlcfsthe ap« 
pnintment ho 
honafidti and 
in ail a£lion 
ag iitft the fhe- 
nlTfoi a falfe re¬ 
turn, the pUin* 
tiff may (hew 
that the appoint¬ 
ment was merely 
colourable. 


In fupport of this, the defendants gave in evidence 
a certificate from the Secretary of State’s office, that 
the perfon therein named is the public Minifter at our 
Court from thePrinceof Helfe,—a written appointment 
from this perfon conftituting Mrs. Lyalle his houfe- 
keeper, — and a notice ftuck up in the Sheriff’s office, 

intimat- 
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intimating that Ihe was one of the HefGan Miiiifter’s 
Delvalle dom^ftic fervants. 

aiid*lviK)ther. The plakitiff's counfel propofe 4 to prove in reply, 

that this was colourable and fraudulent j and thaunt 
the period in queftlon Mrs. Lyalle kept a common 
boarding-houfe, and was a dealer in coals. 

On the part of the defendants, it was denied th{it 
this inquiry could be gone into in the prefcnt -i6:ion- 
The Sheriffs were bound by the appointment of Mrs. 
Lyfille as the ambaffador’s houfckneper, and the notice 
ftuck up in their office. They might be expected to 
inquire who the perfon was that granted the appoint¬ 
ment : they had done fo at the Secretary of Stare’s 
office, and foynd he was recognized by our govern¬ 
ment as the ambaffador of a Sovereign Prince. It 
was impoffible for them to go farther, or to invedigate 
what particular fcrvices were rendered by this lady to 
His Excellency. 

Lord Ejulenborough. I think it is a fa£l now 
to be tried whether Martha Lyalk really was' a fervant 
to this public minifter ? If Ihe was not, the appoint¬ 
ment and notice are mere nullities, and her goods 
ought to have been taken in execution according to 
the exigency of the writ. The Sheriffs might have 
known that Ihe was not the domeftic fervant of any 
one, if Ihewas publicly keeping a boarding houfe on her 
own account; and at any ’^te, this is one among 
many other queftions which Sheriffs in the execution 
pf procefs muft determine at their ovvn peril. In cafes 

of 
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of real difficulty they may call for an indemnity, and 1811. 
the Court will enlarge the time for their making their 
return till an indemnity is given («). The provifion that v. 
traders fhall not be protefted by the ftatute, peculiarly 
ffiews the necelfity of tracing the real character of the 
fuppofed domeflic fervant in an action of this fort. 

It was fatisfadtorily proved that Mrj. Lyalle at the 
period in queftion, did keep a boarding houfe on her 
own account, and was a dealer in coals. 

j 

The plaintiff had a verdidl. 

Garrow and Lawes for the plaintiff. 

Park and Contyn for the defendants^ 

[Attornics» Ptarte and Smith^'l 


(a) In this very cafe the Sheriffs had been indemnified before 
tlirv returned nulla bona. 


Forster v. Taylor Gent, one, &c, Monday, 

July %%» 

^FIIIS was an a£lion by the landlord of the T^reg Tons where * privet* 
Tavern in th,e Borough of Southwark, for a dinner 

the expetice of 

ffittintainwg the jury fummoned to alTeft the value of property taken under the aA> thU does not ex¬ 
tend to » dinner at a tavern given to the jury after delivering in their verdifr. 

'Where m party of fcveral perfons diue lugethcr at a uverni they arc jointly liable for the whole 
expencr, and not merely each for liik own (hare. 

VoL. III. E 


furniffied 
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i8iI. furnilhed by him to the Jury fummoned to aflfefs the va- 
'~rt)RSTER * property under a private a6t of parliament, and 

V, eaten by them after they had delivered their verdift. 

Taylor. "" 

r 

The pltuntilF at firft refted his cafe upon the words 
of the a£l, by which it is provided that the expence 
of maintaining the jury Ihall be borne in a particular 
manner which would have made the defendant liable 
as attorney for one of the parties. The counfel dated 
that it was the condant practice upon fuch occalions 
to provide a dinner for the j ury after the budnefs was 
over; and it was often pointed out in thefe z&s of 
parliament by whom the expence ihould be borne. 
— But 

Lord Ellekborouch was of opinion that the 
words could not be extended to a dinner oh this fort, 
and that the legiflature could not be underdood to 
have fanftioned a fydem of junketing among jury¬ 
men. 

It appearing, however, that the defendant’s clerks, 
by his permiffion, had partaken of the dinner;— 

Lord Ellenborough thought that this made 
him liable ; and that the undertaking being joint, and 
there being no plea in abatement, he was liable for 
the whole. 

The plaintiff therefore had a verdid for the amount 
of his bill. 

Park 
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Park and 'Nolan for the plaintiff. 

CarroWi and D. Pollock for the defendant. 


[Attorilies, Ahock and Taylor,^ 


x8ii. 



Forstek 


V. 

Tayloii 


In Rol* Air, ** A^ton fur 
cafcy* 24. 15. tlie famedoftrine 
IS laid down as to the joint lia* 
bility of perfons partaking of a 
tavern dinner,—with this diftinc- 
tion, that thofe who arc invited 
are not liable to the landlord, if 
he knew that fad. It is faid, if 
A. invite 13 . “ a manner et boier 
€71 h meafon de J, S,^ quant al 
hojliy ambideux font liable a paier 
le reclining^ niji h hofle conujl 
d*eflre invite,*^ 

But the officers of a regimen¬ 
tal mefs are only feparately lia¬ 
ble, each for his own iliarc. 

Bronuri v. Doyle and others^ 
Sittings after M^T* 1788. 6or. 
Lord Kenyon^ 


This was an adion for pro- 
vifions furnifhed for the u& of a 
mefs of officers in campf the de* 
fendants and others compofing 
the mefs.—Plea, non ajfumpfit^ 

A paper containing the ac¬ 
count was proved, which was 
delivered by another of the mefs 
to plaintiff with the word ‘‘paid** 
upon it, intimating that his pro¬ 
portion was paid. 

Lord Kenyon thought this 
fhewed that the plaintiff meant 
to charge them feverally. He 
alfo thought that originally they 
were only feverally liable; and 
the verdift was for the defen^ 
dants* 


Gantt Mackenzie. Tuefday, 

July 23. 


^FHIS was an z€tion on a bill of exchange for 1000/, In an a^ioa 
drawn at Barbadoes the 8th of February 1809, by 

^ bill of exchange 

difhonored here for non-arcepitance, where the ptaintif is allowed a ptr centagt in naiqe of darosge% 
he is only euticled to intercll from the day when the bill ought to ha^e been paid. 

£ a the 
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the defendant on Scott, Idles fsf Co. in London, pay¬ 
able to the plaintiff at 6o days fight. 

The bill was refufed acceptance on the lyth April 
1809, and was afterwards prefented for payment on 
the 19th June following, and again difhonoured. 

The only queftion was, from what period intereft 
was to be calculated. 

Lord Ellenborough left this upon the cuftom 
of merchants, to the gentlemen of the fpecial jury; 
who faid, the holder of the bill was entitled to lol. 
per c^nt. as damages, and that intereft was to be 
allowed only from the time when the bill was pre¬ 
fented for payment; and Mr. Waddington, the fore¬ 
man, obferved that he had known it fo fettled in a 
cafe before Mr. Justice Buller. 

Verdict accordingly. 

Garrovj and Gafeles for the plaintiff. 

The Attorney General and Park for the defendant. 


iS^TI. 



[ArtornifiS) Gregjtin utiiJ 


Where thw« But in a cafe of Harnfon v. 
is no allowance J)ickfon tried the fame fittings^ 

which was an adlion agaiuft the 
titled to nterci!' indorfer of a bill of exchange 

nr.?® j"-” “P”" 'r- *'■ 

honored for non- S* Waksf the plaintiff did not 
«cce}Haocc» 


claim any per ceritage upon the 
principal as damageSi and was 
allo./ed intereft from the time 
the bill was diflionourcd for non- 
acceptance* 


Bellairs 
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Bellairs ani> another V. Ebsworth. . 

'jpHIS was an aftion of debt on bond dated 7th Au- 
gufl 1806, executed by the defendant, one Philip 
Nott, and one John Nott, by which they bound them- 
felves jointly and feverally in the penal fura of 1500/. 

under the following condition: 

« » 

“ Whereas the above bounden Philip Nott hath for 
foine time part aded as the agent for the faid A. and J. 
Bellairs, in the receiving of various large fuins of 
money for them, and the laid Philip Nott will continue 
to receive money and other things on their account. 
And whereas the better to fecure the faid A. and J. 
Bellairs the payment of all fuch fum and Turns of 
money, which at any time hereafter fliall be in the 
hands of the faid Philip Nott belonging to the faid 
A. and J. Bellairs, the faid Philip Nott hath jiropofed 
and agreed to execute this prefent bond of indemnity, 
and hath prevailed on the faid John Nott and John 
Ebfworth to become furety for and to join with him 
the faid Philip Nott in the execution hereof, and to 
guarantee the faid A. and J. Bellairs and the furvivor 
of them againft any lofs they may happen to fuftain 
on account of their confidence in the faid Philip Nott 
touching the matters aforefaid : Now the condition of 
the above written obligation is fuch, that if the abov'e 
bounden Philip Nott, his heirs, executors and adminif- 
trators do and fliall from time to time, and at all times, 

E 3 as 


1811. 



Wednerday, 

July 


If A. become 
bound to B. un« 
der condition 
that C- ftiall 
truly account to 
B. for all Turns 
of money re¬ 
ceived by C. for 

B, *s ufe, and 

C. afterwards, 
with B.’s know¬ 
ledge, taWes D.as 
hit partner; 
the guarantie 
does not extend 
to Turns of mo¬ 
ney received by 
C. for B.’s uTe, 
after the forma* 
tion of the part- 
nerlhip. 
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C --- 

Bex^uairs 
and Another 

V. 

li^BSWOKTHa 


as often as he or they ftall be thereunto required by 
the faid A. and J. Bellairs, or the furvivor of them, 
make, draw out and deliver unto them, or the furvivor 

t 

of .them, a true and juft account of all fuch fum and 
fums of money, bonds, bills of exchange, promiflbfy 
notes, or other fecurities for money, which he the faid 
Philip Nott, Ihall or may hereafter receive or be in- 
trufted with for and on account of the faid A. and J. 
Bellairs or the furvivor of them; and if the faid Philip 
Nott, his heirs, executors or adminiftrators fhall and 
do, from time to timd, and at all times hereafter, 
when thereunto required, pay or caufe to be paid 
unto the faid A. and J. Bellairs or the furvivor of 

9 

them, all fuch fum and fums of money which the faid 
Philip Nott fliall hereafter receive or be intrufted with 
for, or on account of the faid A. and J. Bellairs or the 
furvivor of them, and alfo Ihall when thereunto re- 
quefted, deliver unto the faid A. and J. Bellairs or the 
furvivor of them, all fuch bonds, bills of exchange, 
promiflbry notes, or other fecurities for money, which 
he the faid Philip Nott, Ihall or may hereafter receive 
or be intrufted with for'or on their account; and if 
the faid Philip Nott fhall conduft himfelf truly, juftly 
and honeftly towards the faid A. & J. Bellairs, and the 
furvivor of them, hi all his dealings and traiiladions 
with them or the furvivor of them touching the mat¬ 
ters aforelaid, then the above written obligation to be 
void, &c. 

The defendant, after craving oyer, pleaded that 
Philip Nott had accounted &c. according to the con¬ 
dition of the bond. 

Ihe 
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The replication afligned feveral breaches, in not 18it 

paying over money received by Philip Nott for the *' 5 e 7 lairs^ 
plaintiffs’ ufe. and Another 

• V. 

Ebswojith, 

It appeared that the MelTrs. Bellairs being bankers 
in the country, had employed Mr. P. Nott as their 
agent in London, to receive and pay money and fecu- 
rities on their account. He had no partner before 
or at the time the bond was executed ; but he fubfe- 
quently entered into partnerfliip with two pcrfons of 
the name of Mingay, and carried on bufinefs with 
them under the firm of Mingay, Nott isf Co. The 
plaintiffs continued to deal with the new partnerfliip 
as they had before done with P. Nott alone, till June 
1810, when the houfe failed. A conliderable fum of 
money w'as then due from them to the plaintiffs ; but 
every thing had been regularly paid, which bad been 
received by P. Nott only before the formation of the 
partnerfliip. 

Garroiv for the plaintifi^, contended, that the defi¬ 
ciency at the time of P. Nott’s failure was a clear 
breach of the condition of the bond. The money due 
had been received by him, although he had received iL' 
copjpintly with two others. Could it bp faid then 
that he had paid or caufed to be paid to the plain¬ 
tiffs all fuch fum and Anns of money which he had re¬ 
ceived or been entrufled with, for or on account of 
the plaintiffs, or that he had conduced himfelf truly, 
juflly and honourably towards the plaintifls in all his 
dealings and tranfaftions with them V* The defendant, 
as furety, took upon himfelf the rilk of P. Nott en- 

E 4 tering 
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I. 

i8ii. tering Into partnerfhip with improper perfons, and 
'^BEtXAiRs' liable for his good conduct as the plaintiffs* 

and Another agent, whether acting feparaiely or in conjunftion 
_ with others. 

Ebsworth. 


« . 

LordELLENBOROucH.—^The defendant was furety 
for Philip Nott, and not for Mingay, Nott Co, 
When the plaintiffs entrufted their agency to the new 
firm, the defendant’s refponfibility was at an end; 
He by no means undertook for the good condutl of 
any future partner with whom P. Nott might affo- 
ciate. The recital and the whole-fcope of the condi¬ 
tion Ihew that the furetyfliip was confined to P. Nott 
individually. 


Plaintiffs nonfuited. 
Garrow and Gurney for the plaintiffs. 

Park and Marryat for the defendant. 


[Attoroies^ Adam and DavUt.] 


So if there be a bond condi- D., on the death of one of the 
tioned for payment to A., partaerSi the obligation ceafes. 
and C.9 of all fums advanced by Strange v, Lee^ 5 Eaft, 484. 
them their banking houfc to 


IIOARJ? 
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Hoarb and others v » Gra^^am and another. 

I 

4 

^HIS was an a&ion on a promiflbry note for 4500/. 

dated 19th Oftober 1810, made by Gibbon Ss* 
Boyce^ payable to the defendants two months after 
date, indorfed by them to Grill tsf Son, who in- 
dorfed it to the plaintiffs. 

f 

The defence fet \\p was, that the note had been 
drawn as a collateral fecurity for certain advances 
made by the plaintiffs to Grill ^ Son ; that at the 
framing of the note, the defendants refufed to indorfe 
it, unlefs the plaintiffs would agree that it Ihould be 
renewed when it became due ; that the latter acceded 
to this condition, and that they afterwards demanded 
payment, inftead of calling for a renewal. 


18x1. 

Wednefda/, 
July % 4 . 

In an a£lion oa 
a promi(n>ry 
note or bill of 
exchange, the 
defendant can¬ 
not give in evu 
dence a parol 
agreement en¬ 
tered into when 
it was drawn, 
that it (hould be 
renewed, and 
payment fliould 
not be demand* 
ed when it be¬ 
came duo 


Lord Ellenborough. — I don*t think I can admit 
evidence of this fort. What is to become of bills of 
exchange and promiffory notes, if they may be cut 
down by a fccret agreement that they fhall not be put 
in fuit ? The parol condition is quite inconfiftent with 
the written inftrument. This purports to be a pro¬ 
miffory note payable two months after date. You fay 
it was not payable at the end of that time, and thiit 
when the two months had expired the payees, inftead 
of the money, were to have another promiflbry note, 
I will receive evidence that the note was indorfed to 
the plaintiffs as a truft j but the condition for a re¬ 
newal 
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i8ij. newal entirely contradids the inflrument which the 
' Hoare ^ defendants have figned. Such an agreement refts in 
and Others confidence and honour only, and is not an obligation 

GitrHAN ^ “ drawn, be a binding 

and Another, proniife for a valuable conlideration to renew it when 

due 'f but if the promife is cotemporaneous with the 
drawing of the bill, the law will not enforce it. This 
would be incorporating with a written contrad an 
incongruous parol condition, — which is contrary to 
firft principles. There muft be a 

I 

Verdid for the plaintiffs. 

The Attorney General^ Garrow and Marry at for 
the plaintiffs. 

Park and Scarlett for the defendants. 

[AttornieS) Datves and Palmer*^ 


So in an action on a policy of 
infiiraiice, evidence cannot be 
received of a parol agreement 
that the rifle fhould begin at a 


place different from that infert- 
cd in the policy. Kaiiics v. 
^nightly, Skin. 454. 


1811. 

Fridayi July 2(y. 


POYNTON V. FoRSTtR AND OTHERS. 


Simtir, ttMt ASE for malicioufly fuing out a commiffion of 

in An action for \ 

malicioufly filing bankrupt* 

out j commillion * 

of bnnknipr, it ;s a fafal variance to alledgc, that the defendant fiied the commtflloD out of the 
“ IIhit CoHtt nf Chanuryl* 

The 



TRINITY TERM, 48 GEORGE. III. i8o8. 

The declaration dated that the defendants, without 
any reafonable or probable caufe whatfoever, fued and 
profecuted, and caufed and procured to be fued and 
profecuted out of His Majejifs High Court of Chancery 

againd the plaintiff a certain coinmiflion under the 
great feal of Great Britain, founded on the feveral fta- 
tutes made and then in force concerning bankrupts, &c. 

The Commiffion being put in,-*— 

*Park for the defendant, objefled that i( was mif- 
defcribed in the declaration, as it did not iflTue out of 
the High Court of Chancery. The jurifdiSion of the 
perfon who holds the great feal in bankruptcy is quite 
diftinft from his jurifdiftion as Lord High Chancellor, 
The Mafter of the Rolls may reprefent him in the lat¬ 
ter capacity, but cannot fit upon the mod trifling 
bankrupt petition. A commiflion of bankrupt docs 
not iffue, like original writs, from the great officina brc- 
vium in the Court of Chancery ; but it pafl'es under 
the great feal by virtue of certain afts of parliament, 
and has no more its origin in the Court of Chanceiy 
than a patent for a new invention. 

The Attorney General and Ilolroyd^ contra, pointed 
out that the commiffion was iffued upon a petition 
addreffed to “ John Lord Eldon, Lord High Chan¬ 
cellor of Great Britain” and was actually figned by 
him “ Eldon, C.** They contended that commiffions 
iffued by the Lord Chancellor might without impro¬ 
priety be faid to iffuc out of the Court of Chancery; 
and at any rate, that this defcription of the commiffion 
might be rejeftcd as furphifagc, and it was enough to 

prove 


1811. 

PoYNTOil 

W. 

Forster. 
and others. 



CASES AT NISI PRIUS, 



1811. 



PoYNTOX 


V. 

Forster. 
and Others. 




prove that it iffued under the great feal of Great 
Britain, which would have been enough to Hate in 
the declaration. 

Lord Ellenborough was inclined to think that 
the declaration contained a fatal mifdefcription of the 
commiflion, but faved the point at the requell of the 
plaintiff’s counfel («j. 


In fuch aflion, 
to fuftain an al¬ 
legation, that 
the commiflion 
was duly fuper- 
feded, it is not 
enough to prove 
an order by the 
Lord Chancellor 
directing it to 
be fuperiededk 


The declaration further alleged, that the fald cotn- 
midion was afterwards^ on the application and petition 
of the plaintiff preferred to the Right Honourable 
John Lord Eldon, Lord High Chancellor of Great Bri¬ 
tain, duly fuperfeded. 

To fupport this allegation, an order was put in, 
figned by the Lord Chancellor, direftmg the commif¬ 
lion to be fuperfeded.—But 


Lord Ellenborough was of opinion that this was 
infufficient, and that it was neceffary to produce a writ 
of fuperfedeas under the great feal ((^). 

Plaintiff nonfuited. 


The Attorney General, Garroiv and Holroyd for the 
plaintiff. 

Park and Richardfon for the defendant. 

” [AttornicSf BlaslUch and 


(a) Chapman v. Pick- liczous arreft, to (hew the former 
crfpUi 2 Wil$« 145- fuit determined^ it is not enough 

{b) So in au a^ion for a xna- to put in a Judge’s order to (lay 

pro- 



TRINITY TERM, 48 GEORGE III. 1808. 


6c 


proceedings on payment of coils, no otherwife than by an entry of z811 • 
and to prove that the coils were a nolU profequif the Court held ^ ^ 

paid accordingly. 1 Efp. N. P, that this evidence did not fup- 
Caf. $o.~ And where it was al- port ^he declaration; for the FoRs*TE|t 

leged in an a^on for the ma- nolle profequi is a difcharge .as and Others* 
licious profecution of an indi£l- to the indidment, but it is not an 
xnent, that the plaintiff was /r* acquittal of the crime. God* 
gitimo modo aequietatus, and it dardv. Smith, Salk. 21.^ Mod* 
appeared that he was acquitted 261. S. C. 


Blackburn and another v* Thompson. Friday, juiy a6. 

q^HIS was an a^ion on a policy of infurance dated 

2ift December 1807, on the cargo of the Elizabeth ‘he wading 
and Mary^ “ at and from London, until the fliip’s country .nd 
“ arrival at her laft port or place of trade and difcharge F” h/ifland olr 
“ in HaVli (formerly called St. Domingo).” st.Domingo, not 

J ^ J OX under the domi* 

nion and in tha 

The veflel, under Britifh colours, failed from London ofhi!*M.>fty* 
in November 1807, with a cargo of dry goods, pro- lawful* 
vifions and wine, the property of the plaintiffs, bound without any 
for St. Domingo. In the month of January following 
fhe arrived at Cape Francois, then under the dominion 
of Chrijlophe. Here the plaintifPs agent fold and 
delivered about a fifth part of the cargo, and con- 
trafted with the Intendant of Chrijlophe for the fale 
of the remainder, deliverable at St. Marc*f, another 
port under the dominion of the fame chief. The fhip 
was proceeding thither when fhe was captured by his 
Majefty’s fhip Daidalus and carried into Jamaica. The 
cargo was proceeded againft in the Vice-admiralty 
Court there, and condemned as lawful prize ; but on 

appeal 
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Bl&ckbukn 
and Another 


V. 

Thompson. 


appeal to the Privy Council, this fentence was reverfed, 
and the proceeds of the cargo were ordered to be re- 
llofed, on payment of the captor's expences. 

t 

No licence was put in on the part of the plaintiff. 


Topping and Carr for the defendant, contended, that 
without a licence the voyage was illegal as a trading 
with the enemy. The Court mull take notice that Sr. 
Domingo was a colony belonging to France, with whom 
we are at war; and whatever internal changes might 
take place in it, until recognized in a new capacity by 
fome folemn aft of our government, it muft continue 
to be coniidered an enemy’s colony. Courts of juflice 
are incompetent to enquire whether fuch a change has 
taken place in a colony belonging to a foreign nation 
that it may be looked upon as feparated from the 
mother country, and as having acquired an independent 
exiftence ; and were the feparation ever fo complete, 
it is only from the King’s proclamations and afts of 
ftate we can know whether the emancipated colony is 
to be confidered hoftile, neutral or friendly. In the 
words of Sir William Grant in the cafe of the Pelican, 
Burke, before the Privy Council (a), “ it always 
belongs to the government of the country to de- 
“ termine in what relation any other country Hands 
“ towards it j that is a point on which courts of juftice 
“ cannot decide.”—It is therefore incumbent on the 

I 

plaintiffs to Ihew, that before the commencement of thp 


(a) I Edwards, App. D. 


voyage 
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voyage ih queftion our government had legalized the 1811. 
trade between Great Britain and St. Domingo. But ' ~ 

° i3LACKBUR,!C 

the firfl: order in council for this purpofe bears date and Another 
14th July 1808 ; and previous to that time all veffels 
failing from Great Britain to St, Domingo traded 
under a licence, in the fame manner as if they had 
been bound for a port of France on the continent of 
Europe. This very queftiorf has already been difpofed 17th M»rch, 
of by the decihon of the Court of Appeals in the cafes J E°dwarfs!f. 
of the Dart and Happy Couple, in which it was held 
that notwithRanding the unfettled Rate of St. Domingo, 
and that the authority of France was no longer regard¬ 
ed there, it was Rill in point of law under the domi¬ 
nion of France, and muR be confidered as an enemy’s 
colony. 

The Attorney General for the plaintiff, allowed the 
general principle that a country which had been an 
enemy’s colony, whatever internal revolution might 
happen in it, muR Rill be confidered in a court of 
juRicc as bearing an hoRile character till recognized 
by our own government as Randing in a different re¬ 
lation. Upon this principle the cafes of the Dart and 
Happy Couple proceeded. Thefe fhips were taken early 
in the year 1805; and although it was matter of no¬ 
toriety that a confiderable part of St. Domingo had 
been then emancipated from the dominion of France, 
nothing had been done by our government to autho¬ 
rize a Prize Court to prefume a change in its national 
charafter. But between that period and the com¬ 
mencement of the prefent voyage, orders in council 
were iffued, which although they do not exprefsiy 

4 legalize 
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legalize the trade between Great Britain and St. Do¬ 
mingo, do moil dillin£tly recognize that parts of that 
Ifland were no longer under the dominion of France, 
and were therefore tb be confidered neutral territory. 
By the firft, dated 19th November i 8 o 5 , His Majefty 
authorized the Governor of the Bahama IJlands, and 
others, to grant licences to Britiih veflels to clear out 
from the port of Road Hdrbour in the Ifland of Tortola, 
and from the free ports in the Bahama Iflands, ** to 
fuch ports or places in the llland of St. Domingo as 
are not or fhall not be* under the dominion and in the 
aflual pofleffion of any of His Majefty’s enemies.” 
On the recapture of Buenos Ayres, another order in 
council was iffued, dated i ith February 1807, per¬ 
mitting all Britiih vtifels which had cleared out from 
any ports of the United Kingdom to Buenos Ayres 
and the River Plata “ to proceed without interruption 
to any port of the Ifland of St. Domingo not in the 
immediate pojfejfton and under the controul of D ance and 
Spain, there to difpofe of their cargoes.” And by a 
limilar order dated 15th July 1807, the Governor 
of Nova Scotia is authorized to grant licences to Britiih 
ihips to clear out from any port in the province of 
Nova Scotia “ to fuch ports and places in the Ifland of 
St. Domingo as are not or fliall not be under the do¬ 
minion and in the aftual pofleifion of the government 
of France or Spain.** Thefe were authoritative de¬ 
clarations to courts of juftice that parts of St. Domingo 
had ceafed to be under the dominion of the enemy 
and to bear a hoftile charafber, and opened the ques¬ 
tion in each particular cafe in which the legality of a , 

14 voyage 
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Yoyage to St. Domingo was difputed, whether the part 1811. 
of the Ifland to which the ihip was bound was or was ' 
not under the dominion of the enemy. Such is the f„d*AoothCT 
effeft which has been given to *thefe orders by our 
Courts of Prize. In the cafe of the Manilla^ Barret, '^‘*®**'*°*‘ 
I Edwards, i. Sir William Scott held that in confe- 
quence of thefe orders in council, ports and places of 
St. Domingo not in poffefliori of the French, were ex¬ 
cepted out of the general charader of the Ifland as an 
enemy s colony, Ib that the voyage of an American 
Ihip from Port au Prince to Qottcnburgb was confi- 
dered as not being contrary to the order in council of 
lith November 1807, forbidding all commerce be¬ 
tween the enemy’s colonies and foreign Hates. So in 
the cafe of the Pelican, Burke, before alluded to, 
where the fame qucitlon arofe at the Cockpit, the 
veflel undQi' Danifli colours having been captured on a 
voyage from Port au Prince to New Tork, Sir William 
Grant in giving judgment fays, “ We are of opinion 
that thefe orders do contain a recognition on the part 
of His Majefty’s government, that there are ports and 
places in St. Domingo not only not in the poflelfion 
but alfo not under the dominion of France. The only 
ground for condemnation in this cafe is, the trading 
from a hoftile colony j but that cannot apply to thofe 
parts of it which are not confidered or held to be 
under the dominion of the enemy; and therefore the 
real queftion is as to the defeription and charadler of 
the port or place from which the velTel was trading. 

It was not necelTary that government Ihould have 
afeertained in what way affirmatively St. Domingo 
‘ Ihould be politically and commercially confidered. It 
is fufficient for tine prefent queftion, that the orders 
VoL. III. F ^ negative 
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negative a hoftile charafter applying to certain parts of 
the colony.” The property was therefore reftored. 
and Another — In this cafe the only objeftion to the legality of the 

'^’-HOMFsOH ^ trading to an enemy's port. But 

thefe orders declare that there are ports in St. Do¬ 
mingo which are not enemy’s ports; and it is not con¬ 
tended that during any part of this adventure either 
Cape Francois or St. Marc's was in the poffeflion or 
under the dominion of France. The vovage w-as 
therefore innocent in its own nature, and required no 
licence to legalize it. Had it not been fo, the fentence 
of the Vice Admiralty Court would not have been re- 
verfed by the Privy Council. 

Topping in reply, infilled that the very orders relied 
upon were ftrong to fiiew that voyages of Britilh fliips 
to St. Domingo (except from Road Harbour and the 
other ports fpecified, under a licence granted by the 
Governor,) were illegal, till the general order of 14th 
December i8o8 ; and he denied that the cafes of the 
Manilla or Pelican applied, as they turned merely 
upon the conftrudlion of the orders in council with 
refpeft to neutral navigation. 

Lord Ellenborougii. —The qucllion here Is, 
Whether the fhip in quellion was engaged in a trading 
to a hoftile territory. In the prefent fituation of the 
world, the national charafter of differerent places 
muft from time to time be determined by courts of 
juftice. We had lately occafion to try the national 

charafler of Corfu (a.') The moft potent evidence upon 

^ - - — - - _ _ 

(iz) Sm Donaldfoii «r. Thotnpfoa. i Campb. 429. 

fuch 
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fuch a fubjed is the declaration of the Aate; and i8n. 
if the ftate recognizes any place as not being in the 
relation of hoftilify to this country, that is obligatory and Another 

on courts of juftice* In the ortter in council of 15th Thompsoh. 

July 1807, though emitted for a different purpofe,*! 

hnd a dillind recognition that there are ports and 

places in the ifland of St. Domingo not in the poffeflion 

or under the dominion of the enemy. Does not this 

bring it then to a point of fad, whether Cape Francois 

and St. Marcus were of that defcription, — about which 

there is no controverfy. The court of appeal had all 

the circumftances before them; they knew how the 

voyage had been inftituted and how it had been pro- 

fecuted ; and as they ordered the property to be 

reftored, I miift confidcr that they recognized the 

voyage to be legal, and that there was a legal fubjed 

of infurance. 

Vcrdid for the plaintiff, 

A rule obtained in the enfuing term to fliew caufe 
why this verdid Ihould not be let afide, and a new 
trial granted, was afterwards dil’charged, — the whole 
court fully concurring with the opinion delivered by 
Lord Ellknborouoii at nifi prius. 

The Attorney General^ Garron;, Park, and Campbell 
for the plaintiff. 

■s 

Topping and Carr for the defendant. 

[Attornies, Kind and Citbt^ ' 

Vtd* Johnfon v. Greaves, 2 Taunt. 344* occ. 

¥ 2 
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Tuefday, 

July JO. 

It IS not an 
offence vvjrhin 
the clause of 
l^ord Etlenbo> 
rough's ndf, 

43 O. 3. C.58., 
again ^malicioujty 
cutthi^y tvitb in- 
tfftt to latV’^ 
JhI apprtthenjion^ 
if the cutting 
look place in an 
attempt toappre- 
herd the priUmcr 
previous to any 
notification being 
made to him of 
the purpofe for 
which he wai 
kid held of* 


OXFORD CIRCUIT. 
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Crown Side, Coraac Lawrence, J. 

Re:? V, Ricketts. 

^HIS was an indidtment on Lord ElIeRborough’s 
a£t, 43 Geo. 3. c. 58. for malicioufly cutting one 
J. Webb with intent to obftruft, refifl: and prevent the 
lawful apprehenfion and detainer of the prifoner. 

It appeared that in the morning of the day men¬ 
tioned in the indiftment, the prifoner dole fome wheat 
from an outhoufe belonging to one J. Spiljhitry. The 
wheat being foon after found concealed in an adjoin¬ 
ing field, SpUJhury, Webb and others, watched near 
the fpot, expe£Hng that the thief would come to carry 
it away, and that they ftiould thus be able to ijifcover 
and apprehend" him. In the courfe of the day the 
prifoner and another man walked into the field, and 
lifted up the bag containing the wheat. They were 
immediately purfued, and Webb feized the prifoner, 

1 3 with- 
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without defiring him to furrender, or ftating for what 
reafon he was apprehended. A fcuille enfued, during 

which, before Webb had fpoken,* the prifoner drew a 
knife and cut him acrofs the throat. 


1811. 



Rkx 


V. 

Ricketts. 


Lawrence, J.r.-As Webb did not communicate to 
the prifoner the purpofe for which he feized him, this 
cafe does not come within the fiatute. If death had 
enfued, it would only have been manflaughter. Had 
a proper notification been made Ijefore the cutting, the 
cafe would have aflumcd a different complexion. The 
prifoner muft be acquitted upon this indiftment. 

He was afterwards found guilt]|^of larceny in fteaL 
ing the wheat. 

I 

Glced and Pealie for the profccution. 

Pettit for the prifoner. 


But if a condable ailing with¬ 
in his diftriCl, where he is gene¬ 
rally known, produces hn ilaff 
of office, the law will prefume 
that the party to be apprehended 
had due notice of his intent, 
without a verbal notiiication. 
Gordon’s cafe, i Baft, P.C,3i5. 
^nd it is fufficient for a confta- 
l;»le to fay, he arrefts ia thf King^f 
ftamcn i Hale, 583. Where the 
part^' knSwe the officer and liia 


bufinefs, the law requires no er- 
prefs notice to be given. A# 
where drew his fword upon 
a bailiff who came to arrelt him, 
and faid, “ Stand off, I know 
you well enough, come at your 
** peril and upon the bailiff’s 
immediately taking hold of him 
without uling words of arreft or 
Ihewjjig any warrant, Pew killed 
him : this was holden to be mur? 
der. few'? Cafe. Cro, Car, 18^. 




OXFORD CIRCUIT. 



GLOUCESTER. 


Coram Le Blanc, J. 


]8ii. 


s«ur«i*y. BetteRBEE v. Davis. 

Aug. 3. 


Tt IS not a good 
tender of a frac¬ 
tional rum. for 
the debtor to of¬ 
fer xha creditor 
a bank note to a 
larger amount, 
and to defire 
him t j take out 
of that tiie funit 
to be paid. 


aflfumpfit, iflue was joined upon a tender of the 
fum of 3/. loj. 


It appeared that before the action was commenced 
the defendant produced to the plaintiff a 5/. bank note, 
and defired him to take 3/. loj. out of that. The 
plaintiff faid I will fee you another fime,” and 
walked away. 


The counfel for the defendant contended, that this 
was a fufficient tender; and relied upon Waders 
Cafe, 5 Co. 115. a, where it was refolved, “ That 
if a man tenders more than he ought to pay, it is 
good, for omne majui continet in fe minus, and the 
other ought to accept fo much of it as is due to him. 
Quando plus Jit quam fieri debet, videtur etiam illud 
fieri quod faciendum eji, Et in majore fummd continetur 
minor** 


Le Blanc, J. The cafe in Lord Coke refers to 

( 

monies numbered. If I tender a man twenty guineas 
in the current coin of the realm, this may be a very 
good tender of fifteen, for he has only to feleA fo 

much 
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much, and rcRore me the reHdue. But a tender in iSu; 
bank notes is quite different. In that cafe, the tender 
may Be made in fuch a way that it is phytically im> v. 
poflible for the creditor to tajce what is due, and Datis. 
return the difference. If 3/. 1 os, could be tendered 
by a note for 5/., fo it might by a note for 50,000/. 

The iffue muff,be found for the plaintiff. 

Dauncey and Abbott for the plaintiff. 

Jervis and Hughes for the defendant. 


Fide Spybey v. Hide, i Campb. l8l. 

# 


MONMOUTH. 


Coram Le Blanc, J. 


% 


Monday* 

Aug. 5. 

Where a houPe, 
lands and tithes 
arc held under 


Doe d. Morgan v. Church. 

P^JECTMENT for a meffuage and lands. 

The defendant had held thefe premifes together ’ rcnT,^ ** 

with certain great and /mail tithes at a joint rent of "°heV.V^ aIU 

^ andpremifn 

ihtii eppurienancesy* includes the tithes, and Is fufficlent to put an end to the tenancy. 

thiit itUhough tick's arc let by parol, the tenant is CDtitltd to a notice to quit. 


F4 


145^ 



7 * 


OXFORD CIRCUIT. 


tSii. 


'Mokgan 

V. 

Church. 


145/. 1 year under a parol demife from the lelTor of 
the plaintiff. ^ 

.The queflion was, whether the tenancy was deter-, 
mined by the following notice to quit : 


Mr. Edward Church, 

I do hereby give yoii notice to quit and deliver up 
to me or my afligns on the and of February next, the 
quiet and peaceable poffeflion of all tbat mejfuage^ tene¬ 
ment or dwelling houfe^ farm^ lands^ and premi/es with 
appurtenances which you rent of me in the parilh 
of S, or elfwhere in the county of M. Dated 30 April 
1810. 

A. Morgan. 


Dauneey and Peake for the defendant, contended, 
that the notice did not extend to the great and/mail 
tithes^ and was therefore a nullity. Where feveral 
things are held under a joint demife, the leffor cannot 
determine the tenancy as to part only. But this notice 
contained no words which could poffibly apply to 
tithes. The tenancy as to the tithes therefore Hill 
continued ; and in that cafe, fo did the tenancy as to 
the houfe and lands now fought to be recovered. 


Jervis and Abbott contra, gave two anfwers to the 
obje£lion, lil. That as tithes cannot be demifed except 
by deed, and as the demife here was by parol, the de¬ 
fendant never had any legal interell in the tithes and 
there was no tenancy as to thein to be determihed. 
adly, That the word ^remijes was large enough to 

com- 
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comprehend the tithes^ and was not to be confined to 
the houfe, farm, and lands before mentioned. 

tt 

Le Blanc, J. faid. If there be a joint demife of land 
and tithes at a joint rent, it is clear that the landlord 
cannot determine the tenancy as to the land without 
at the fame time determining it as to the tithes. In 
this cafe, he was inclined to think that although the 
tenant had only a licence to take the tithes, the notice 
ought to extend to them. But he was clearly of 
opinion that the notice was fuificient for that purpofe. 
"Where the tithes were held along with the farm, it 
muft have been underftood by both parties that this 
notice was to apply to both. His Lordfliip therefore 
directed a 


i8ir. 

MoaGAN 

Church. 


Verdift for the leflbr of the plaintiff. 


Although a leafe of tithes can* in a holding of land. Wyburd 
not be without deed» yet a parol v. Tuck, i Eos. and Pul. 465. 
agreement for retaining tithes Bifhop v. Chichefter, 4 Grom« 
inuft be determined by a notice 1316, 2 Bro, C, C, j6l S. C, 
with analogy to the notice given 



Crown S:de. Coram Lawrence, L TueCJay, 

Aug. 6« 


UpHIS was an indictment on the 2nd fe£l. of Lord Upon m 
Kllenborough's aft, 43 660.3. c.58, for ad mi- ”58! ra.*ci2^-‘ 

J ’ ing the pnfootf 

with hsvmg admiaiftered to a womsn the deea^ion df favin, with intent to procure abortion, it ia no 
■ mateiiM Taxianc^ that the preparation of faun adminiiteied, is properly called an. not a 


jRiftecing 



OXFORD CIRCUIT. 


niftfring favin to a woman not quick with' child, for 
the purpofe of procuring abortion, (a) 

The firft count of the indifttnent charged that the 
prifoner on the loth day of January i8ii, and on. 
divers other days and times between that day and the. 
2oth of March in the year aforefaid, at the parifli of 
St. Mary’s in the county of Monmouth, wilfully, mali- 
cioufly, unlawfully and felonioufly did adminifter to 
and caufe to be adminiflered to and taken by one 
Hannah Mary Goldfmith^ fingle woman, divers large 
quantities, that is to fay, 6 ounces of the decodion of a 
certain (hrub called Savpi^ then and there being a 
noxious and deftrudive thing, the faid H. M. G. on 
the faid loth day of January in the year aforefaid, and 
continually from thence until the faid 20th day of 


(a) The aft provides that if 
any perfon or perfons fliall wilful¬ 
ly and malicioufly aclininilter to, 
or caufc to be adniinillcrcd to or 
taken by any woman any medi¬ 
cines, dmg or other fubftaiice 
or thing whatfoever, or ftiall ufe 
or employ or caufe or procure 
to be vfed or employed, any in- 
ilrument or other means what¬ 
foever with intent thereby to 
caufe or procure the mifearriage 
of any woman not being or not 
being proved to be quick with 
child at the time of adminifter* 
ing fuch things^ or ufing fuch 
means, that then and in every fuch 


cafe, the perfon or perfons fo 
offending, their counfellors, aid¬ 
ers, and abettors, knowing of 
and pnvy to fuch offence, fhall 
be and are hereby declared to be 
guilty of felony, and (hall be lia¬ 
ble to be fined, imprifoned, fet 
in a id upon the pillory, publicly 
privately whipped, or to 
fuffer one or more of the faid 
puniihments, or to be tranf- 
ported beyond the feas for any 
term not exceeding fourteen 
yea. 3, at the diferetion of the 
Court before which fuch ofFen* 
der (hall bp tried and convifted, 

Marcfk 
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March in the year aforefaid, at &c. aforefaid, being iSii. 
with child, but not quick with child, to wit, at the re* 
fpe^kive times of adminillering fuch divers large quan¬ 
tities of the decoSlion of the faid flirub called Savin as 
aforefaid, with intent thereby to caufe and procure the 
mifcarriage of the faid H. M. G., againft the form of 
the flatute. See. 

It appeared that the prifoner prepared the medicine 
which he adminiftered to Mifs Goldfmith by pouring 
boiling water on the leaves of a Ihrub: and the medi¬ 
cal men examined, ftated that fuch a preparation is 
called an infiifwn not a decodioHy —which is made by 
boiling the fubllance in the water. 

The prifoner’s counfel inlifted that he was entitled 
to an accquittal on the ground that the medicine was 
mifdefcribed. 

Lawrence, J. That objeftion will not hold. The 
infuhon and decoftion are ejufdem generis^ and the 
variance is immaterial. The queftion is, whether the 
prifoner adminiftered any matter or thing to this 
woman with intent to procure abortion. 


Witnefles were called for the pnfoner to prove that t^ponanm- 

/•- . didtmentoB 

the Ihrub he ufed was not favin* 43 Geo.3.c.5«. 

S.2,chdjjin{diat 
the prifoner 

filniftertd to a wotnan with child but not quick leiih child, for the purpofe of procuiing dbottio^ * 
large quantity of a certain ** mixture to the jurors unknown, then and there heirg a noxiou end 
dearutiive thing," it is unneceflary toproTg that the miiturc was noxious or deftrudirCj or eren that 
the woman was aftually with child. 


The 



OXFORD CIRCUIT. 


j The counfel for the profecution, infilled, that even 
in that cafe the prifoner might be found guilty upon 
the laft count of the iridiament, which charged that 
he jadminiitered a large quantity ** of a certain mixture 
to the jurors unknown, then and'there being a noxious 
and dcJiruSlive thing** 

The prifoner’s counfel objefted that unlefs the fhrub 
was fawn, there was no evidence that the mixture 
was “ noxious and dcftruftive.” 


Lawrence J. In an indifiment on this claufe of the 
ftatute, it was improper to introduce thefe words; and 
although they are introduced, there is no necelfity to 
prove them. It‘is immaterial whether the fhrub was 
favin or not, or whether or not it was capable of pro¬ 
curing abortion, or even whether the woman was 
adually with child. If the prifoner believed at the 
time that it would procure abortion, and adminiftered 
it with that intent, the cafe is within the flatute, and 
he is guilty of the offenqe laid to his charge. 


The prifoner urged that he had given the young 
woman an innocent draught for the purpofe of amufing 
her, as fhe had threatened to deftroy herfelf, unlefs 
enabled to conceal her ihame; wd the Jury returned 
a verdi£l of not guilty. 


The prifoner had been previoufly tried on the frji 
f^ion of 'the flatute (a) for the capital charge,'i^ 

popuLir i«nf«« 
vi2. when the 

woman has felt (^7 ) Whereby it is enafted tliat 
f^rbin'hcir"°'^* ** pcrfon fljaU wilfully. 


jnaliciouHy and unlawfully ad- 
mmillev tO| or c^ufe .to be ad- 

minillered 


The words 

quiet voitb 
ehiUl* in the 
iirlt iediiou of 
4>G.3.c.58., 



SUMMER ASSIZES, 51 GEORGE III. 1808. 


?7 


adminiftering favin to Mifs Goldfmitb to procure 
abortion, fhe being then quick with ciiild. In point 
of fad, flie was in the fourth month of her pregnancy. 
She fwore, however, that fhe had not feit the child 
move within her before taking the medicine, and that 
flie was not then quick with child. • The medical men 
in their examinations, differed as to the time when 
the foetus may be dated to be quick, and to have a 
diflind exidence; but they all agreed that in common 
underdanding, a woman is not confidered to be quick 
with child till Ihe has herfelf felt the child alive and 
quick within her, which happens with different 
women in different dages of pregnancy, although 
mod ufually about the fifteenth or fixteenth week 
after conception. 

Lawrence J. faid, this was the Interpretation that 
mud be put upon the words quick with child in the 
datute; and as the woman in this cafe had not felt 
the child alive within her before takine the medicine, 
— he direded an acquittal. 


In the courfe of the trial the prifoner’s counfel proved Q- whether it 

* , ^ neccflary 

that there is not any fuch parilh in the county of m an indi^tmeuc 
Monmouth as the parifh of St. Mar/s laid in the in- 

_■— - - - — the county, 

niinirtered to or ^ken by any riage of any woman ffjen Being 
of His Majefty's fubjei^ts, any quick njjtth childf the offender 
deadly poifon or other noxious ihall fuffer death as in cafes of 
and ieftruAive fubftance or felony without benefit of cler« 
thing, with intent thereby to gy.’* 
caufe and procure the mifcar* 



didme.nt. 




Aug. 7. 

Slat. 26 Hen. S. 

t:,6. authorizing 
the trial of felo- 
niei committed 
in Wale?, in the 
next adjoining 
Engltfh county, 
axtends to felo- 
nietrubfequently 
mated* 


OXFORD CIRCUIT. 

V 

(fi£lmcnt. — It was contended on the other fide, that it 

\ 

is no longer neceflary in fuch an indictment to lay any 
parifh, as the jury are to come from the body of the 
county. 

Lawrenc£, J. faid he would fave the point for 
the opinion of the Judges. 

Hughes and deed for the profccution. 

* 

Cliiford and Puller for the prifoner. 


HEREFORD. 


Crown Side. Coram Le Blanc,' J. 


Rex V. George Window. 

^■'HE prifoner was tried before Graham, B. at the 
lad I.ent Aflizes for the county of Hereford^ upon 
an indiClment which charged, that on the 27th day of 
Auguft in the 50th year of His Majefty*s reign, he 
had in his poffellion, at Llangcny in the county of Bre¬ 
con, twelve reams of paper, with a counterfeit mark 
of the damp of His Majedy*s Excife Office on the 
covers or wrappers of the faid reams of paper, know- 
ing the fame to be counterfeited. 

iz By 
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By 49 Geo. 3. c. 80. this offence is made a felony, 
punifhable with feven years tranfportation. 


1811. 



Rex 


The prIfoner*s counfcl contended that he could be Wjsdow 

legally tried upon this charge only in the county of 

Brecon^ where it was alledgcd to be committed. 

I’hey denied that 26 Hen. 8. c. 6. which provides 

that the felonies therein mentioned when committed 

• 

■in Wales may be tried in the next adjoining Englilh 
county, extends to felonies created fince the paffing 
of that ftatute; and they relied mainly upon 26 G. 2, 
c. 19. which makes the plundering the effects of any 
veffel wrecked or in diflrefs, felony without benefit of 
clergy, and which enafts by feet. 8. “ that if the fact 
be committed in Wales, then the profccution lhall or 
may be carried on in the next adjoining Englifli 
dounty,”,—Such a provifion would have been wholly 
unneceffary had the ffatute of 26 Hen. 8. extended 
to the trial of all felonies, whether created before or 
after. Therefore, if the words of 26 Hen. 8. were 
equivocal, the more recent flatutc mu ft be confidered 
alegiflative declaration, that it extended only to mur¬ 
ders and fuch oflences as were felonies when the a€f 
paffed. 


Graham B. faid he would fave the point for the 
opinion of the Judges.-—Accordingly, the prifoner 
being found guilty, judgment was refpited till the pre- 
fent aftizes. 


The prifoner being now put to the bar, 


% 


Le Blanc, 
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l8it. 

Rbx. 

V. 

Window. 


Le Blanc, J. recapitulated the proceedings, and 
ftated the objection taken by the prifoner's counfeL 
He then faid that this objcdion had been confidered 
by the Judges, who were all of opinion that the ftatute 
of 26 Hen. 8. extended to felonies fubfequently cre¬ 
ated, and that the prifoner had been rightly tried 
for this offence in the county of Hereford, His Lord- 
Ihip concluded by fentencing him to be tranfported for 
the term of 7 years. 


Jervisi Dauncey and ^Abbott for the profecutlon. 
Bevan, Gleed and Puller for the prifoner. 


Vide Rex v. Parry, 1 Lcacli C. C. 125. 2 Eaft P. C. 773. 

s« c* 


SHREWSBURY. 


CoRAM Le Blanc, J. 


Chandler v. Thompson* 

1J« 

Jftadow" be” arf-cd 'pHIS was an adion on the cafe for flopping tip a 
•nd eniirged, window in the plaintiff’s dwellintr houfe. 

ihli owner of the * o 

adjoining lend ^ • 

cennot lawfully obftruA the pnfTage of light end air to any part of the fpaee occupied hy the antient 
window, although a greater portion of light and aijr he admitted through the unobitruded pan ot the 
enlarged window than was anciently enjoyed* 

It 
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It appeared that there had been for many years a ]i8ii. 
fmall window in the place in quedion. About three ^ 

years ago, the plaintiff confiderably enlarged it, both 
in height and width, and put in a fafti frame inffeiid Thompson. 
of a leaded cafcment. The defendant, who is the 
owner of the adjoining ground, then ereded the buil¬ 
ding complained of, which completely covered feveral 
inches of the fpace occupied by the old window, but 
itill admitted more light to pafs through the new 
window than the plaintiff had enjoyed before the 
alteration. 

Jervis for the defendant, infilled that under thefe 
circumllances the adtion could not be maintained. 

The plaintiff had only a right to fo much light as he 
had appropriated by so years’ enjoyment; and more 
than that was Hill left to him. Though the defendant 
might not objedt to a fmall window looking into his yard, 
a larger one might be very inconvenient to him, by 
dillurbing his privacy, and enabling people to come 
through to trefpafs upon his property. But he could 
only reduce the window to its ancient fize byebuilding 
from below; and a part of the fpace occupied by the 
old window was thus neceffarily obftrudled. 

Le Blanc, J., however, was of opinion that 
the whole of the fpace occupied by the old window 
was privileged, and that it was adlionable to prevent 
the light and air from palling through this as it had 
formerly done. That part of the new window which 
conftituted the enlargement might be lawfully ob- 
llrudled, but the plaintiff was entitled to the free 
VoL. 111 . G admilllon 
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i8it. 



Chandler 


V. 

Thompson. 


admillion of light and air through the remainder of 
the window, without reference to what he might 
derive from other fources. — His lordfhip likewife 
qbferved, that although an a£lion for opening a window 
to dilfurb the plaintiff’s privacy was to be read of in 
the books, he had never known fuch an aflion main¬ 
tained, and when he was in the Common Pleas he 
had heard it laid down by Lord C. J. Eyre that fuchr 
an aftion did not lie, and that the only remedy was to 
build on the adjoining land, oppofite to the offenfive 
window. 


The plaintiff had a verdict. 

Dauncey and Puller for the plaintiff. 
Jervii and Campbell for the defendant.. 


yide Martin v. Gobl«, i Campb. 322. 
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ADJOURNED SITTINGS AT GUILDHALL. 


Before Michaelmas Term^ 
^2 Georgs III. 


1811. 


Gronino v. Crockett. 

JJOLICY of infurance on goods by the .Fortunay 
fronr London to the Baltic. The (hip was in fad 
bound for Riga^ and failed from London in the fum- 
mer of 1810. Meeting with ftoriny weather, (he was 
obliged to put into Memel, where flie was detained by 
contrary winds, and feized in the month of December. 
There was a Britilh licence for the voyagej which was 
to be in force till the 29th of September. 

Parky for the defendant, objedted, that after that day 
the affured were engaged in an illegal adventure, and 
the policy was void.—But 


Tuefdjy, 

Otitchci 

Wliere a licence 
.U granted 
a voy-J^e to a 
hollile cmintry^ 
to continue in 
force ti(L a e»vcn 
day, if the voy¬ 
age is f.dw 
he un before 
that day, it con¬ 
tinue!! CO be pro- 
te^led hv li¬ 
cence though de¬ 
layed heyoud the 
day by ftref? of 
weatturoro'her 
accident over 
which the alfured 
have no concrouh 


Lord Ellenborough held, that the voyage having 
commenced before the 29th of September, and the 
Ihip having afterwards been detained by ftrefs of wea- 
'■ G 2 ther. 



84 


CASES AT NISI PRIUS, 


iSix. 



Gronikg 


tl. 

Crockett. 


ther, the licence operated as a remiflion of the King’s 
rights of war till the adventure was completed, and 
preferved the legality of the policy of infurance. 


Verdi^l for the plaintiff. 


Garrow and Marryat for the plaintiff. 


Fark and Jervis for the defendant. 


So where there is a policy ** at 
mnJfromt** if the (hip hashercar- 
go on board and id ready to fail be* 
fore the day when the licence ex- 
‘piretf although fhe is detained in 
port till after the day by contrary 
winds, the policy remains valid. 
SciroJer v. f^aux* Same Sittings* 
Policy at and from Archangel 
to London." Licence to re¬ 
main in force till 29th Septem¬ 
ber, The Ihip had her cargo 
on board, and was ready to fail 
before that day, but was pre¬ 
vented by contrary winds. 

Lord Ellkmborough over¬ 
ruled an obje^ion taken on this 
ground at prius, and the 
Court afterwards refufed a rule 
to' (hew caufe upon it, — faying 
that the adventure could not be- 
come illegal although not con- 
fummated before the day men¬ 
tioned in the licence; that if 


the policy had not attached be¬ 
fore that day, the law might be 
otherwife; but here the policy 
at Archangel had attached be¬ 
fore the 29th of September; 
and that it was exaAly the fame 
as if the licence had expired the 
day before the Ihip reached the 
port of London. 

The fame coiiilrudtion has 
been put upon thefe licences in 
the Court of Admiralty, and 
Sir William Scott has laid it 
down as a general rule ** that 
where no fraud has been com¬ 
mitted, where no fraud has been 
meditated, as far as appears, 
and where the parties have been 
prevented from carrying the li¬ 
cence into literal execution by a 
power which they could not con- 
troul, they (hall be entitled to 
the Denefit of its protcAion, al¬ 
though the terms may not have 

becu 
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been literally and ftriAly fill- 
filled/' GoJe Hoopf /*/>- 
,JSJwirdi*4 Cafes on U- 
eenceSf 6. Accordingly, in one 
inftance where a ftiip had been 
detained under an embargo at 
Charenti near two years after 
the licence had expired, be or* 


dered the property ter be re- 
llored. Johan Pieietf Schwartz, 
th, aB. But in all cafes where 
ihips* trading vvith the enemy 
hare been brought in after the 
time mentioned in their licences 
had expired, the captors hare 
been allowed their expences. 


1811. 



Groning 

V* ^ 

Crockett. 


Horneyer. V. Lushington. ivy.y.Nav. c 

'■pHIS was an aftion on a policy of infuraiice on the if* (hipinfured 
Ship Amelia and her cargo, “ at and from Gotten- for“irJing‘* 
burgh to Riga.'* The intereft was laid in the plaintiff, {hi* 

who is a S tvedifli fubjeft reading at Gottenburgby and a ^ nationt, 

total lofs was averred to have happened from the any liberty in 
feizure and detention of the fliip and cargo by the £,X''u»der?“ 
Ruffian government. The ffiip took in her cargo in 
the port of London, touched at Goitenburgh, and ar¬ 
rived at Riga the sad of September 1809. Sweden 
and Ru^a being then at war, ftie carried fimulated 
papers, reprefenting that flie came from Bergen in 
Norway, and had taken in her cargo there. Thefe 
papers, upon her entering the harbour Gottenhurgb, 
were delivered by the Captain at the cuftom houfe, 
and were immediately fealed up and forwarded to 
Peterjburgb. In the mean time, the (hip’s hatches 
were fealed down, and an officer of government re¬ 
mained condantly on board., At the end of 12 days 

G 3 orders 
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i8ii. orders were received from the Emperor of Rujfia to 
put the fhip and cargo under fequeftration. They 
u. were accordingly feized on the part of his Imperial 
Mjqefly, and never reftored.—This was the plaintiff’s 
cafe. 

The defendant’s counfel put in the fentence of “ The 
St. Pelcrfburgh Committee of Neutral Navigation,” by 
which the fhip and cargo were condemned. The fen¬ 
tence, after reciting that the Captain had exhibited a 
bill of health and other papers as if from Bergen ; that 
thefe were difeovered to be falfe and counterfeited; 
and that the*fhip and cargo being put under fequeftra¬ 
tion, proceedings had been inftituted againft them, 
“ laid down for a bafis ; i. That the Bergen bill of 
health was illegal and unjuftifiable2. That this viti¬ 
ated the reft: of the (hip’s papers, and proved that Ihe 
had not come from Bergen ; 3. That the claim of the 
Rufllan government to the faid fhip and cargo was 
founded on the right of war, the faid veffcl having 
violated the laws of neutrality in bringing to' a Ruftian 
port a cargo the property of an enemy concealed 
under falfe documents j 4. That the ukafe of the 
14th May 1809, was infringed by the mufter-roll 
iftued at Bergen being falfe and fabricated j 5. That 
the requeft for the veflel to be expelled the ports of 
Ru//ia is inadmiftible, (he having arrived at Riga in 
violation of the laws of neutrality, which aft fubjefted 
her to be treated in conformity to the maritime laws 
which preferibe the conftfeation of all fhips and car¬ 
goes furnifhed with falfe papers.” The fentence* then 

ftates 
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Hates that “ the committee taking into confideration 1811. 
thefe circumftances as well as the principal points of homeyer 
the faid maritime law, and the imperial decree of 14th v. 
May 1809, as relating thereto; regarding alfo the 
opinions of claUical authors moll favourable to neutra* 
lity, have unanimoufly refolved, that the fhip Amelia 
commanded by Captain Sagcrt, arrived at Riga with 
a cargo of goods purporting by the bills of lading 
to have been fhipped at Bergen, be condemned to¬ 
gether with her rigging and appurtenances for the 
benefit of the crown, as alfo- the whole of the cargo 
&c.” 


Garrow for the defendant, contended, that as the 
policy contained no liberty to carry fimulated papers, 
and as the Ihip and cargo had been condemned for 
the carrying of fimulated papers contrary to the law 
of nations, the underwriters were difeharged. 

The Attorney General, contra, infifted that the fliip 
in this voyage had a right to carry fimulated papers 
without any exprefs leave being given for that purpofe. 
They were ufed as the means of fafety. Without 
them the fhip and cargo muft have been inevitably 
condemned. Sweden and RuJJia being at war, had a 
Swedijh fliip acknowledging herfelf to have come from 
Gottenburgh failed into the port of Riga, flie w'ould 
have gone to certain deftruftion. Then it might 
have been faid, that the alTured had themfelves caufed 
the lofs, and therefore could not refort to the under¬ 
writers for an indemnity. From the nature of the 

G 4 rifk. 
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i8n. rifle, it miifl: have been perfedtly well underftood 

Hormeyer* parties that fimiilated papers were to be 

V. ufed; and for that reafon no exprefs liberty to ufe 

Lushing* them appears upon die face of the policy. The 

underwriters never would have figned the policy 
unlefs in the expeftation that fuch means would be 
employed to proteft the fliip and cargo. There is no 
imputation of fraud. It mufl; be admitted that the foie 
object of the aflured was the proteftion of the pro¬ 
perty, in which the underwriters had an equal inttreft, 
and that the courfe they purfued was the beft adapted 
that could have been devifed for that purpofe. But 
it may be laid down as a principle, that*the aflured 
ading bona fide, have a right to do whatever is 
neceflary for the prefervation of the fubjeft matter 
infured. Suppofe an enemy heaves in fight, may not 
a fhip hoift falfe colours ? May flie not difplay the flag 
of an enemy, or any neutral flag, as will beft anfwer 
the purpofe of deception, and favour her efcape ? Might 
fhe not do the fame if ftie were driven by ftrefs of 
weather into an enemy’s port ? What is the difference 
between ufing falfe papers and falfe colours ? Is it not 
equally the duty of the captain to proteft the fliip 
and cargo in the port of deftination as in a port 
where he feeks for fhelter from the violence of the 
elements ? 

Lord Ellenborough. — I am of opinion that the 
underwriters are not liable in this cafe, as the aflured 
muft be confidered the efficient caufe of the lofs, by 
an aft which is in itfelf illegal, and for which.no 

16 liberty 



MICHAELMAS TERM, 52 GEORGE III. 



liberty is given in the policy. In deference to decided 
cafes, I am bound to believe that the ground alleged 
in the fentence of co;idemnation is that upon which 
the feizure and confifcation proceeded. By this fen¬ 
tence, the Ihip and cargo are condemned for a breach 
of the law of nations in carrying fabricated papers. 
The objeft for which they were carried is immaterial, 
the thing being unlawful, and done without the defen¬ 
dant’s confent. The liberty to carry liniulated papers 
is now frequently expreffed in policies of infurance, 
and ought to have been fo in- this inftance, if fuch 
means were to be reforted to for protefting the fhip 
and cargo. #From the ftate of hoftility between 
Sweden and Rnjlia it does not neceflarily follow that 
the parties contemplated the ufe of iimulated papers. 
The underwriters might as naturally have fuppofed 
that the voyage would be protefted by a licence from 
the Rudian government. The alTured is juftihed 
only in doing what is lawful for the prefervation of 
the fliip and cargo. Here the fentence alleges that 
the captain, who is the agent of the aflured, was guilty 
of a breach of the law of nations, and on that ground 
does the condemnation proceed. Who induced the 
lofs ? The aflured. And that being fo, it would be 
contrary to the firfl principles of infurance law if he 
were allowed to recover. 


i8ii. 



HoRM£YIK 


V. 

Lvshimo* 

TOH. 


In the courfe of the trial it was likewife debated, 
whether the policy on thegoods had attached, they being 
loaded at London not at Gottenburgh ; if not, whether 
the plaintiff was entitled to a return of premium; and 

whether 



50 


CASES AT NISI PRIUS, 


whether the policy on the fhip had not expired, as flie 
had been moored 24 hours in good phyfical fafety 
at Riga before the feizure. 

t 

A verdiO: was given for the defendant, with leave 
to move upon any of thefe points. 

In the enfuing term the Attorney General brought 
them all before the Court. Lord Ellp.nborough 
and the other Judges were clearly of opinion, that 
the underwriters were difeharged by the fentence of 
condemnation, and would only grant a rule to fhew 
caufe why a verdicl fliould not be etltercd for the 
plaintiff for the amount of the premium to be returned 
for fhort intereft, if the policy on the goods never 
attached. — In Hilary term following the rule in this 
lhape was made abfolute, the Judges all .concurring 
in the authority of the cafe of Spitta v. Woodman, 
2. Taunt. 416. 

The Attorney General^ Park, and Holroyd for the 
plaintiff. 

Carroiv, Scarlett, and Campbell for the defendant. 


iSii. 



[AttgrnieSy Gatty and 


Vide Bell v. Carflairs^ 14 Eafl 374, 
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1811. 

» 

Rfix' V . Chapple. . 

Nov* 2* 

was an indidment againft^he defendant for a member of 
refufmg to take upon himfelf the office of confta- company [n the 
blf for the precinft of St. Faith under St. f'aul's^ in pteS' 

the Ward of Farrinzdon-withhi, in the city of London. the 

° ' ofnce of con* 

(table. 

The defendant, a trunk-maker by trade, claimed 
an exemptionifrom ferving this office as being a mem¬ 
ber of the Barbers Company. 

t 

#• 

Marryat, as his counfel, now contended that upon 
the conftryftion of 3 Hen. 8. c. 11.—5 Hen. 8. c. 6 , 
and 32 Hen. 8. c. 42., the exemption from ferving 
offices of this fort originally granted to the Surgeons 
Company not exceeding twelve, was extended to all the 
members of the Barbers Company when the two were 
united. — But 

Lord Ellenborough was of opinion that the ex¬ 
emption was confined to fuch as had been examined 
by the Bifhop of London, or Dean of St. Pauls, and 
licenced to pra^ice furgery according to the provifions 
of the fiatutes cited. 

The defendant was found guilty. 


The 
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The Attorney General, Garrow, and "^ollani for the 
profecution. 

A 

. Marry at for the defendant. 

^Attornieiy Nhvman and Hujey,^] 


j8ik 

lliurfilaj, 
l^ovemlier 5. 

By a bill of lad- 
arcde- 
liverable to J. S. 
if be ihould ac* 
ceptandpayabill 
of exchange;—if 
nott to the holder 
of the raid hill of 
exchange.S. 
iccepta the bill 
of exchangCf and 
indorfea the bill 
of lading for ■ 
valuable con* 
fideration; but 
doeanot pay 
the bill of ex¬ 
change when 
due.—Held, 
that upon its 
diflionour, the 
pruperty of the 
goods veiled in 
the holder of it, 
end that hem^'ht 
maintiin trover 
for the goods 
againft the in- 
dorfee of the 
biU of lading. 


Barrow v. Coles. 

'J^ROVER for loo bags of coffee. 

On the 20th March 181 o, Norton Ssf Fitzgerald at 
Demarara, drew a bill of exchange uponF^/} in London, 
payable to their own order, and indorfed it to the 
plaintiff, at the fame time annexing to it a bill of lading 
of the coffees in queftion, with an indorfement upon 
it, making them deliverable to Vofs if he fhould accept 
and pay the draft, if not, to the holder of the faid 
draft. 

The bill of exchange and bill of lading being fent 
to Vofsy he accepted the former, ^nd detached the 
latter from it. He then indorfed the bill of lading 
for a valuable conlideration to the defendant; but he 
did not pay the bill of exchange. 

Lord Ellenborough held, that the fpecial in-* 
dorfement on the bill of lading ought to have made 
the defendant inquire whether the condition on which 

the 
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the coffees were deliverable to Vo/s had been fulfilled, iSii. 
and that after the difhonour of the bill of exchange, 
the property in the coffees vefted. in the plaintiff, -- Coles. 
who had a verdid accordingly. ’ 

Park and Lawes for the plaintiff. 

Garrow and Gurney for the defendant. 

0 

■* t 

[AuornieSt Street and fya/ten.] 


Fide Coxe Harden, 4 Eaft, ati. 


Hobbs v. £[annam. 


TuefJay, 
No¥. 5. 


'T'HIS was |in adion on a policy of infurance on the wh«r« it 
fhip JanCy valued at 3600/. ** at and from Rio Shwier^ny* 
Janeiro to any port or place in the River Plate, and 
from thence to her port of difeharee in Great Britain ""8 »•*« 

® the cbirterer 


or Ireland. 


AiaU pay the 
owner a fum of 


money which it 

The fhip was the property of the plaintiff, and was 
chartered by him to one Woodman, who covenanted the owner has 
by the chartyparty that in cafe the fhip was loft he able intereft in 
fhould pay the plaintiff 3600/. Woodman addreffed !{,“ 
the fhip to one Kendal at Rio Janeiro, whofe orders 
he defired the captain implicitly to obey. 


When the fhip reached Rio Janeiro fhe was ordered 
by Kendal*s partner to proceed to Buenos Ayres, where 
Kendat himfelf then was. Upon her arrival at the 

latter 




i8xi. 

Hobbs 

V. 

Han NAM. 


If a char re red 
fliip Nu loll by 
means of the 
captain engaging, 
!n ad illegal trade 
In obedience to 
the oiders of the 
charterer, this 
is not a lo's by 
barratryfor which 
the owner of the 
Ibip can recover 
flgainft the under¬ 
writers. 


CASES AT NISI PRIUS, 

latter place, Kendal fent fmuggled goods on board; 
for which fhe was feized and condemned by the 
Spanifh government. 

• 

• Garrcuo for the defendant, firft objefted that the 
plaintiiF had not an infurable intereil in the Ihip, as he 
had a right to recover the 3600/. from Woodman the 
charterer. — 

Lord Ki.hENHORouGH held, that he was not bound 
to trufl: cxcliifivciy tq the credit of the charterer; but 
might likcwife proted: himfelf by a policy of infurance. 

Garrow then contended, that this was a lofs which 
had arifen clireftly from the a£l of ihe aflured ;*and for 
which the underwriters therefore could not be liable. 

Marryat^ centrd, infifted that this was a lofs by 
barratry. The charterparty gave no leave to go to 
Buenos Ayres^ and the mafter ought not to have gone 
there, the voyage being illegal. He might mean to 
do the bed he could for his employer; but within the 
late cafe of Earl v. Roweroft (<7), his aft being illegal, 
was neverthelefs barratrous. It could not be faid 
he had afted in' obedience to the owner of the (hip. 
The plaintiflf was the owner of the fhip, and Kendal 
was not his agent, but the agent of Woodman the 
charterer. 

Lord Ellenborouoh, — I clearly think the lofs is 
to be imputed to the plaintilT himfelf. If I give the 

I ■ -. 1 . III -- - —I ■ I - —m • • 

(a)8£aft, 125. 

7 dominion 
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dominion of niy (hip to a charterer, his afts are my 1811. 
a£ls ; and in this cafe Kei^al, whofe orders the mader ‘"hobbT*^ 
implicitly obeyed according to his inftruftions, was in w. 
point of law the agent of the plaintiff, l iierefore the Hammam, 
lofs arofe from following his own orders, an there is no 
pretence for imputing it to barratry (.7). 

The paintifF was nonfuited. 

I 

• * 

To obviate the difhculty of the voyage to the SiaUe that 
river Plate being illegal, it wa’s mentioned during the 
trial, that although the fliip failed without any licence, 
a retrofpeftive licence from the South Sea Company of tiie s. s. 

, * . , r T * ^ Company, a re- 

was obtained aitcrwards. troi^edive li¬ 

cence granted by 
the Company, 

Lord El LBN BOROUGH faid he was inclined to think »iafufficiem 10 
this was ipfufficieiit to purge the illegality, the forfeiture ***''~-‘ 
not being exclufively to the Company, but partly to 
the crown, and partly to the common informer (A). 

Marryat and Nclan for the plaintiff. 

GarroWf Jervis^ Gurney^ arid Abbott for the defen¬ 
dant. 


a 

[Attotnies, PafmorM and Reardon^ 


(a) But where a fliip is let to confent of the original owner, 
freight, a deviation for an illegal Vallejo v. Wheeler, Cowp. 143. 
purpofe, without the knowledge {i) Vide g Ann. c. 21. § 49. 
of the freighter, is barratry as — Toultnin v. Anderfon, i 
to him, although it be with the Taunt. 227. 
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iRii. 



Tutfday, 
Nov. 5. 


Rax V. PuNSHON. 


SmhU that on 
an indi^lmenc 
againft a bank¬ 
rupt for perjury 
before the com- 
miflioners in 
piling hb lafl 
examination, it 
Is ncceflTary to 
give tiriA evi- 
dence of the 
trading, ptidon- 
ing creditor’s 
debt, and of 
bankruptcy. 


'pHIS was an indidment for perjury, charged to have, 
been committed by the defendant in pacing his 
lad examination before the commiflioners named in a 
commillion of bankrupt before then iffued againil 
him. 

« 

The indidment alleged that the defendant was in 
due manner found and declared a bankrupt, and that 
the commiflioners had fufGcient power and authority 
to adminidcr an oath to him upon the occafion in 
quedion. 

I 


To fupport thefe allegations, the counfel for the 
profecution put in ,the commidion of bankrupt and 
the proceedings under it, and proved the handwriting 
of the commiflioners to the adjudication of the defend¬ 
ant having become bankrupt. 


It was contended on the other fide, that they were 
bound to give drift evidence of the trading, petitioning 
creditors debt and aft of bankruptcy. 


The counfel for the profecution anfwered that while 
the commillion fubfided and was not fuperfeded by 
the Lord Chancellor, it mud be taken to be legal and 
valid, and credit mud be given to the proceedings of 
the commiflioners under it, a&ibunded |ipon fufficient 

grounds. 
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grounds. They had found and declared the defendant 

• 

a bankrupt, and the Court muft prefume that they did 
fo duly, at leaft till the contrary appeared. The in- 
diftment alleged, not that the defendant was a bank; 
rupt, but that he was duly found and declared a bank¬ 
rupt, which the proceedings abundantly tellificd. 

Lord Ellenborough.— I am ftrongly Inclined to 
think that you ought to give fl:ri£t evidence of the 
bankruptcy. Unlefs the defendant really was a bank¬ 
rupt, the examination was unauthorifed. It goes to 
the authority of the commiflioners to adminifter the 
oath. Their authority takes its root, not in the com- 
miflion, but in the bankruptcy. While the commif- 
fion fubfifts, its validity may be aflumed for certain 
civil purpofes; but when a criminal cafe occurs, unlefs 
the party wsas a bankrupt, all falls to the ground. 
However, I will fave the point. 

The defendant was acquitted on the merits. 

The Attorney General and Gurney for the profecu- ' 
tion. 


GarrvOi and Marryat for the defendant. 


[AttorDi€9> Btll and Harm<r*'\ 


Vide Rex V. Bullock, 1 Taunt. 71. 


W 

V0L.IIL H Rix 


i8ii« 



V* 

PuHSHON, 
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i8ii. 

TueWiiy, ReX V, Wh1T£. 

Nov j. 


On the trial of 
a mirdemeanoTi 
the defendant 
cannot have the 
afliftance of 
counfel to exa¬ 
mine the wit. 
nefTejy and re¬ 
fer ve to himfelf 
the right of ad¬ 
drefling the 
jury: but if he 
‘€ondu£la his de¬ 
fence himfelf, 
and any point of 
law arifes which 
he profeflTes him- 
felf unable to 
argue, the Court 
will bear this 
argued by his 
eounfel. 


was an information by the Attorney General 
for a libel in a newfpaper called The Independent 

Whig. 

• . • 
When the firft witnefs for the crown had been ex¬ 
amined in chief, —■ • 

A Gentleman at the bar faid, he had received a 
brief on behalf of the defendant inftrufting him to exa¬ 
mine and crofs-examine the witneifes, and to argue any 
point of law that might arife in the courfe of the trial i 
but llating that the defendant referved to. himfelf the 
right of addreffing the jury. The fame courfe had 
been purfued in the cafe of Redhed Torke, who was 
tried at the York Affixes before Mr. Juftice Rooice. 


By the permiffion of that Judge, the defendant there 
had counfel, who examined fome of the witneifes; he 
examined others himfelf, and he delivered an addrefs 
to the jury. 


Lord Ellenborough. —I do not exactly remem¬ 
ber wbat indulgence was granted to the defendant in 
that cafe; and 1 do not feel myfelf bound by it as a 
precedent. 1 am afraid of the confufion and per¬ 
plexity which would neceffarly arife, if a caufe were to 
be conducted at the fame time both by counfel and by 
the party himfelf. 1 am extremely anxious that a 

perfon 
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perfon accufed (hould have every aiTiftance in making 
his defence; but I mud likewife look to the decent 
and orderly adminidration of judice. I therefore 
cannot allow counfel to examine witnefles for the dp- 
fendanr, if he is likewife to put quedions to them him- 
felf and afterwards to addrefs the jury. If in the 
courfe of the trial, any point of law arifes which 
he declares himfelf incompetent to argue, 1 will 
be very ready to hear it difcuifed by his counfel, 
although he condufts the defence himfelf. I will do 
in this refpefl: as was done fofmerly in capital cafes, 
when the aflidance of counfel was not permitted to 
the prifoner upon matters of fafl:. I think I cannot 
confidently with my duty go farther; and furely there 
is no hardfhip in the rule I lay down. If the defen> 
dant has counfel to conduQ his caufe, he may fugged 
any quedi«n to them which he confiders fit to .be put; 
or if he takes the conduft of it upon himfelf, he may 
have the benefit of their private fuggedions upon 
matters of fafl j and as foon as any point of law arifes, 
they lhall be readily heard upon it. 


iSti. 



Rbx 


V. 

Whiti» 


The trial then proceeded, the defendant himfelf 
crofs-examining the witnefs. 

To prove the defendant to be proprietor of the To render th* 
newfpaper, the counfel for the crown at fird, under 
38 Geo. 3. c. 78. gave in evidence a certified copy of 
an affidavit purporting to have been fworn at Dorcheder newfpaper evi- 
“before J. Whitaker, a didributor,&c.,*’—without be- 3 goer^L 78. 

it muil either 

ajipear upon the jurat that the perfon before vrhom It vras madci had authority to take iC| or tbit 
niuil be proved aHundr,^ 

H a ing 
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ing prepared to fhew that Whitaker had authority from 
the cominiflioners of (lamps to take the affidavit. 

The defendant objefling that this was infufficient, 
the point was argued by his counfel, and the counfel 
for the crown. 

Lord £i.L£NBOrough faid, if the jurat had pur-^ 
ported that Whitaker had authority, he would not have 
required evidence of that faft j but without fuch evi¬ 
dence, this certificate was infufficient under the flatute. 



Bat it is Cuf- 
fictent evidence 
of publication at 
common law, to 
put in the ori¬ 
ginal affidavit of 
the proprietor 
ftating where 
the paper waste 
he pQbli(hed,and 
to prove that a 
paper with a cor* 
refponding title 
containing the 
libel was pur- 
chtfed there. 


The counfel for the crown then proceeding at com¬ 
mon law, gave in evidence the original affidavit figned 
by the defendant. Hating that he was foie proprietor of 
the ncwfpaper in quellion, and that it was to be pub- 
lilhed at No. 32. Warwick Courty together xviih a copy 
of The Independent Whig containing the alledged 
libel which had been purchafed there. 

Lord Ellenborough held this to be fufficient 
evidence of publication. 

The defendant afterwards addrelTed the Jury, who 
brought in a verdifl of 

Not guilty. 


Vtdt Rex V* Hart) xo Ball) 94. 



CASES 


ARGUED AND DECIDED AT 

iV/S/ PRJUS 

IN K. B. 

At the Sittings in and after Michaelmas Term, 

52 George III. 


THIiyj SITTINGS IN TERM IN LONDON. 


Thompson and Another i/. Morgan. 


iSii, 



Wednefdayi 
Nov. 17. 


’ J^HIS was an a£tion againft the defendant as acceptor 
of a bill of exchange for 81/. value received, drawn 
by the plaintiffs, payable to their own order. 

Campbell for the plaintiffs, pointed out a variance 
between the fpecial count and the terms of the bill; 
but offered it in evidence under the money counts. 


A bill of ex¬ 
change payable 
to the order of 
the drawer, in 
an action by him 
agaiiift the ac¬ 
ceptor, is good 
evidence under 
the money 
counts* 


Lord E1.LENBOROUOH at firft doubted, whether 
this could be done, it having been held that indebita- 
tus ajjumpjit will not lie againff the acceptor of a bill 
of exchange. 

H 3 Campbell 




lot 
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Morgan. 


i8ii. Campbell contended that this rule only applies 

*Th^m7soh* there are three parties to the bill, and the adion 

and Another is brought by the payee or an indorfee. In that cafe 

the law fuppofes thaf the original money tranfaflion 
was between the payee and the drawer ; the value is 
confidered as received by the drawer; the acceptor is 
merely a furety, and there is no privity or confidera- 
tion between him and the payee. But here where the 
drawer and payee are the fame, and there are only 
two parties to the inftrument, it is to all intents and 
purpofes the fame as a promiflbry note, which has 
been held to be good evidence to fupport a count for 
money lent, for money had and received, and upon an 
account Hated. The value mentioned in the bill muH 
have paired from the plaintiffs to the defendant, and 
prima facie mull be taken to be money. The bill 
therefore proved either that 81 /. had been Ifent by the 
plaintiffs to the defendant, or that the defendant had. 
in his hands 8i/. to the plaintiffs* ufe, or that upon a 
ilatement of accounts, a balance of 8i/. was found to 
be due from the defendant to the plaintiffs. 


Lord Ellenborouoh admitted the bill as evi¬ 
dence under the count for money had and received ; 
but would allow no interefi. 


The a£lion was undefended. 


Vidt Boughton v, Frtre, ante ag. 

ft 


FIRST 
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FIRST SITTINGS AFTER TERM IN LONDON. 


Roderick v. Hovil. 

^HIS was an aQion by an infurance broker, to reco> 
ver the fum of 65/. i if. 6 ei. due for premiums 
&c. upon a policy of infurance* effefted by him for the 
plaintiff. 

The policy was on a fhip called the Countefs of Car^ 
digan, from London to Shields and back to London, 
for 3 months, in the coalling trade, from 15th Febru¬ 
ary iSiOc 

In a former a£kion for the fame caufe, it appeared 
that the policy had not the proper Ramp, and the 
plaintiff was nonfuited. Since then, the commiflioners 
of {lamps had permitted the proper flamp to be affixed 
to it, on the payment of a penalty. 

Puller for the defendant intided, that the commif¬ 
lioners had no power to do fo, and that the inftrumoit 
was dill a nullity. He relied upon 35 Geo. 3. c. 63. 
S 14.16. (a) 

Garrmu 


1811. 

Saturdtyv 
Nov, 30. 

Althouith a |KH 
licy of infuranc* 
pr^uced at tlic 
trtalof anaditoa 
has a fufficient 
ftanip» evidence 
will be received 
that it had no 
iuch ftamp when 
it was effedted, 
in which cafe it 
is a mere nuUity, 
thougli (lamped 
afterwards by or* 
der of the com- 
mifiioners of 
(lamps; for this 
is forbidden by 
3J G. 3. C.63., 
and not autho* 
fixed by 37 G. 3, 
c. 136. which 
extends only to 
fuch inilritmente 
as could before 
be legally 
damped after 
they were exe] 
cuted* 


(<i]f Whereby it is ena^ed, tered into in Great Britain in re* 
that BO Infurance made or en- fpe£t whereof any duty is by 

H 4 thit 
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iSii. 

Roderick 

V. 

Hovil. 


Garrovj for the plaintiff fubmittod, that as the in* 
ftrument now appeared to be properly ftamped, the 
Court would not inquire when the ftaniji was affixed, 
and that even if the cbinniilTioners had exceeded their 


this PA't ninde payable iioi* ;niy 
contract, or a'^icciiicul for fuch 
iiii'uiap.ct? as atorcfaiJ, Hull bo 
pleadi’u or given i.i evkleiice in 
any Coiut, or uduulteil in any 
Court to be good, ulVful or 
available in law or in equity, 
unlofs the vellum, parchment or 
paper on which inch infurunce 
fhallbe cngrofTedjprintedorwrit' 
terij fliall be ftamped with a laiv- 
ful ftamp, to denote the rate or 
dut} as by this aft is direftod, or 
to denote fomc higher rate or 
duty in this aft contained, and it 
(hull not he lawful for the faid 
cominlffioiiers of the faid ftamp 
duties, or any of their officers, 
to ftamp any vellum, parchment, 
or paper, with anyftnmp direfted 
to be provided or ufed by virtue 
of this aft, at any time after 
any fiicli infurance as afore- 
faid or contradt for fuch in¬ 
furance fhall be cngrofi'od, print¬ 
ed, or wiitten thereon, under any 
pretence whatrver.^ And that 
it ftiall not be lawful for any 
broker, agent, fenvenor, orother 
perfon, tranfafting, making, or 
Aegoeiating any fuch infurance, 
as is herein before mentioned, to 
charge or fet againfl his em¬ 


ployer or employers, any fum 
of money for brokerage or 
agency, or for his pains or la¬ 
bour, in tranfafting, making, 
or ncgociating fuch infurance, 
or eijgrofling, printing, or writ¬ 
ing the fame, or for any fum 
of money expended or paid by 
way of premium, or confideration 
in the nature of a premium, for 
fuch infurance, luilefs the fame 
ftiall be engroffed, printed, or 
written on vellum, parchment, 
or paper, duly ftamped accord¬ 
ing to the direftion^ of this aft, 
or upon vellum, parchment, or 
paper, ftamped with a ftamp or 
ftamps of higher denomination 
or value than is by this aft re¬ 
quired ; and all and every fum 
and films whatever, paid by 
fuch employer or employers, on 
on any fuch account, to any bro¬ 
ker, agent, ferivener, or other 
perfon aforefaid, tranfafting, 
making, or ncgociating any 
infurance contrary to this aft, 
fhall be deemed to be paid with 


out confideration, and fhall re¬ 
main the property of fuch em¬ 
ployer or employers, his, her 
or their refpeftive executors, 
adminiftmors, or alligns 



authority 
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authority and were liable to cenfure, the ftamp could 
not be deprived of its legal efficacy. But— 

Lord Ellenborough faid the ftatute was impera* 
live upon him, and that as the policy was not duly 
ftamped before it was effefted, the broker could not 
recover any thing for effeding it. 

Garrow then contended, that the commiffioners 
were authorized to reftamp this policy by the fubfe- 
quent ftatute of 37 Geo. 3. c. 136. § 2. (a) the objed 
of whicl^ muft have been to enable them to give vali¬ 
dity to an inftrument on payment of a penalty, where 


1811. 

Roderick 

V. 

Hovit. 


(a) 37 G. 3. c. 136. § 2. 
cnafts, ** that where any fltin 
or piece of vellumy or parch¬ 
ment, or fheet or piece of paper, 
on which any matter or thing, 
(except bills of exchangCj pro- 
miffory notes or other notes, 
drafts or orders,) Ihall have been 
engrofled, printed, or written, 
fhall be brought to the com« 
xnilfioners to be ftamped after 
the lame ihall have been exe. 
cuted, the fame not having been 
ftamped with any ftamp, or 
having been ftamped with a 
ftamp of lefs value than is by 
law required, and the perfon 
producing the fame is deftrous 
of • having the fame duly 
ftamped ; but the fame cannot 
according to the laws in force 


be ftamped without payment 
of accumulated penalties ex¬ 
ceeding ten pounds befidcs the 
duty; that then and in every 
fuch cafe it /hall and may be 
lawful for the faid commiilioners, 
or the major part of them, to 
direft the proper officer or 
officers, and fuch officer or 
or officers is and are hereby 
required to ftamp the fame, on 
payment of the duty by law 
payable for fuch vellum, parch* 
ment, or paper in refpeft of the 
inftrument, matter, or thing en* 
groffed, printed, or written there¬ 
on, and one penalty of ten 
pounds only for every fuch ftcin 
or piece of vellum, or parch¬ 
ment, or Iheet or piece of 
paper. 

as 
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1811 ; 



RoMftlCK 


as In the prefent inftance, the original damp was uv 
fufficient through a mere midake. 


Hotil* 


. Lord Ellekborough* however, was of opinion 
that this ftatute only applied to the accumulated pe> 
nalties upon damping fuch deeds and writings as 
could before be legally damped after they vrere exe¬ 
cuted, and that as a policy of infurance was not of that 
number, the damp that had been impreded on this ih- 
drument dnce the former trial was of no avail. 


Flaintiff qonfuited. 


Carrouj and Laives for the plaintiff. 
Puiler for the defendant. 


[Attornies, Wild and Saytr.) 


The fame doArine as to the 
inefiicacj of a ftamp affixed to a 
policy of infuranee after it is 
cfTefted) was laid down by the 
court of K. B* in Rapp v* AU^ 
ffu//y £. T. i8x 2| in which it 
was held that where there is a 
pcflicy on goods to be thereafter 


declared and valued, and fevera! 
diftin6l intereils are afterwards 
declared and valued, the policy 
is void, if it has not a ftamp fuf- 
ficiently large to cover the whole 
value declared, calculating. the 
fra&ional Aim of each dtftih£l 
intereft as i.oc/. 


AD- 
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ADJOURNED SITTINGS AT WESTMINSTER. 


iSit. 


Bakes, v, Birch. 

^HIS was an a£lton againft the defendant, as drawer 
and indorfer of a bill of exchange for 23/. 

It appeared that a few days before the bill became 
due, the acceptor went to the defendant; told him he 
Ihould not be able to take it up j faid the defendant 
mult do fo; and gave him five guineas, being ail the 
money he could command, for that purpofe. The 
defendant ‘ received the five guineas, and promifed to 
take up the bill. The bill was not prcfented for pay¬ 
ment to the acceptor till fome days after it had been 
due, and the defendant had not regular notice of its 
dilhonour. 

Marryat for the plaintiff contended, that after the 
defendant had been mformed that the bill would be 
difhonoured, and had promifed to take it up, he 
could not fet up the waiH of notice as a defciKe; and 
at any rate, the plaintiff was entitled to recover the 
5/. 5x. as money had and received to his ufe; for 
which he cited De Bemalet v. FuIUr, 2 Cam^, 426. 

Tappings conir^t infilled, that the information of the 
dilhonour of a bill muft be communicated to the 

drawer 


Tuefday, 

Dec. 3. 

A few days be¬ 
fore a bill of ex* 
change becomes 
due, the accep¬ 
tor informa the 
drawer, he will 
be unable to 
pay 'tj (ays the 
drawer muft 
take it up, and 
gives him pari 
of the amount 
to him 
in doing fo: 

*i*he drawer 
receives the 
money and 
promiies to uke 
up the bill ac¬ 
cordingly. ^ 
Htld that in an 
action by the in* 
dorfeeag.iinit tho 
drawer, the Ut¬ 
ter might never* 
theiefs let up as 
a defencr, that 
the bill wa^ not 
duly preUnted 
fur payment, and 
xiut he had not 
r-gular notic of 
its dilhonour; but 
that the fum paid 
him by the ac¬ 
ceptor, was 
money had and 
received to 
the plaintiflTa 
ufe. 
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tSii. 

Baker. 

V. 

Bi&ch. 


Tuefday, 

Dec. 


If a peifon whofe 
real name is 
William is afked 
before procels 
ifliies againft 
him, whether his 
xiante is not 
Jthn^ and he 
fays it is, he can¬ 
not maintain 
treCpafs for what 
it done in exe¬ 
cution of the 
procefs againil 
tkim by the 
wrong name. 


drawer by the holder; and that the promife here 
being on the implied condition that the defendant had 
due notice of the difiionour of the bill, he was not 
even bound to pay the plaintiflf the 5/. 5J., but had a 
right to tipply that funi in fatisfadion of a debt due to 
himfelf from the acceptor. 

Lord Ejllenborough was of opinion that the 
defendant was difeharged upon the bill for want of 
due notice; but that the plaintiff was entitled to re¬ 
cover the 5/. 5j. as money had and received to his ufe. 

Verdiil accordingly. 

Marryat and Campbell for the plaintiff. 

Topping for the defendant. 


[Attornies, Williams and Lushetf^ 


Wm. Price w. Harwooo. 

^RESPASS for breaking apd entering the plaintiff's 

houfe and feizing his goods. Plea, not guilty. 

\ 

The trefpafs being proved, the defendant by virtue 
of an ad of parliament for eftablilhing a court of con- 
fcience, gave in evidence under the general ilTue, that 
procefs iffued from the court againft the goo(& of 
John Price; that the prefent plaintiff was the perfon 

meant 
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meant in the procefs, and liable to pay the money; 
that though his name be William, he at one time had 
John Price written over his Ihop door, and that being 
afked before the procefs in quellion was fued out, 
whether his name was John, he faid it was, and the'y 
might diftrain upon him and be d- -d. The pro> 
cefs was accordingly fued out againft him by the name 
of John, and the defendant entered his houfe and took 
his goods in execution. 

Park for the plaintiff, cited Cfile v. Hindfon, 6 T. R. 
234. in which it was held, that to trefpafs for taking 
the goods of A. B. a plea of jullification by an officer, 
that he took them under a diftringas againfl: C. B. 
(meaning the faid A. B.) to compel an appearance, 
with an averment that A. B. and C. B. were the fame 
perfon, could not be fupported. So here the defend* 
ant could* not have pleaded fpecially that procefe 
iffued againft John Price (meaning William Price), and 
therefore the fame fafts could be no defence under the 
general iffue. 

Lord Ellenborough.— Here the parly was known 
as well by the one name as by the other, which was 
not averred to be the cafe in Cole v. Hindfon (a.) 
But befides that, I think the plaintiff is barred by 
having faid that his name was John, when interrogated 


1811. 



(o) Per Lord Kenyon fendants, as they have not alfa 
The averment in the plea that averred that the plaintiff was 
jfquilnand Richard arc the fame known as well by one name as 

perfoo, will not al&ft the de< by the other. 6 T. R. 235. 

before 



no 
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before the procefs was ifliied. He (hall not be allowed 
to avail hitnfelf of the midake which he himfelf occa- 
Honed. 

c 

Plaintiff nonfuited. 

Park and Efpinajfe for the plaintiff. 

Garrow for the defendant. 

James rimI Smithy 

So if the defendant negle^s thofe concerned in making the 
to plea^ a mifnomer in abate- arreft are trefpaiTers, Shadgett 
ment^ he may be taken in exe- v. CHpfon, 8 T. R* 328. Scan- 
cution under a capias ad fads- doverv* Wame, 2 Campb* 270. 
faciendum by the wrong name* And if there be a warrant againft 
^rawford v. Satchwelly 2 Stra* J. and B. the officer afka A. 
I2i8. But unlefs the party be his namCf and A. anfwers J. 5 .* 
known as well by one -name as whereupon B. arrells him» A* 
the otherj or has by fome a£t may neverthelefs maintain tref- 
acknowledged himfelf to be the pafs and falfe imprifonment 
perfon meant in the writ, a mif- againft B*~>Moor 457* Hard, 
take in naming a perfon to be ar- 323. 
refted in a capias is fatal, and all 



Gaha- 



IIZ 
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Gahagan V. Cooper. 


i8ix. 


Wedn«filay, 
l>ec. 4* 


^HIS was an action on ftat. 38 Geo. 3. c. 71. § 2., (a) 
for pirating a bull of the late Ru Honourable 
C. J. Fox, 


It is no offence 
under 38 G.3. 
c. 71 - puffed for 
preventing the 
pirating of buffs 
and other figures 
made and pub. 
lilhed by ftatu- 


(a) And be it further ena6l« 
edf that if any perfon ihall within 
the faid term of fourteen years, 
make or caufe to be made any 
copy or caft of any fuch new 
model, copy, or caft, or any fuch 
model, copy, or caft in alto or 
baflb relievo, or any fuch work 
as aforefaid, or any fuch new 
caft from nature as aforefaid, 
cither by adding to or diininifh- 
ing from any fuch new model, 
copy or caft or adding to or di- 
minithing from any fuch new 
model, copy or caft, in alto 
or baflb relievo, or any fuch 
work as aforefaid, or adding to 
or diminifliing from any fuch 
new caft from nature, or (hall 
caufe or procure the fame to be 
done, or (hall import any copy 
or oaft of fuch new model, copy, 
or caft, or copy or caft of fuch 
new model, copy or caft in alto 
or baflb relievo, or any fuch 
work as aforefaid, or any copy 
or clft of any fuch new caft 


from nature as aforefaid, for 
fale, or (hail fell or otberwife 
difpofe of, or caufe or procure 
to be fold or expofed to fale, 
or otberwife difpofed of any 
copy or caft of any /^uch new 
model, copy, or caft, or any 
copy or caft of fuch new 
model, copy, or caft in alto or 
baflb relievo, or any fuch work 


buff, if the pirscy 
has any addition 
to or diminution 
from the origiuil, 
and it appears to 
be no offence to 
a pirated 
<aft, if it is a per¬ 
fect fac fimile 
of the original 


as aforefaid, or any copy or 
caft of any fuch new caft from 
nature as aforelaid, without 


the exprefs coufent of the pro¬ 
prietor or proprietors thereof 
flrft had and obtained in writing, 
figned by him, her, or them re- 
refpeftively, with his, her, or 
their hand or hands, in the pre* 
fence of and attefted by two or 
more credible witnefles; then 
and in all or any of the cafes 
aforefaid, every proprietor or 
proprietors of any fuch original 
model, copy, or caft, and every 
proprietor or proprietors of 
every fuch original model, or 

copy 
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i8ii. The 4th count of the declaration, to which alone 
Gahagan evidence was applicable, ftated, that the plaintiff 
o. after the palling of the faid a£l;, in the faid firlt count 
Cooper, mentioned,' and alfo'before the committing, &c., 
to wit, on the faid firft day of September 1806, 
made and caufed to be made a new model of a certain 
other buft, that is to fay, a bull of the faid Right 
Honourable C. J. Fox, and which faid laft mentioned 
model was hrlt publilhed by plaintiff, and plaintiff, 
before the fame was publilhed or expofed to fale, to 
wit, &c., did caufe his name to be put thereon, with 
the date of the publication aforefaid, by means, &c., he 
the plaintiff became and was, and from thence hitherto 
hath been, and ftill is the proprietor of the faid laft 
mentioned new model, and hath for and during all 
the time laft aforefaid had, and ftill hath the foie 
right, property in the fame, to wit, &c. — neverthelefs 
defendant well knowing, &c., and contriving to in¬ 
jure the plaintiff fo having the foie right and property 
in the faid laft mentioned model, to wit, on the faid 
20th day of Odlober 1809, and on divers other days 
and times, &C., wrpngfully and injurioufly did expofe 
to fale, and caufe to be expofed to fale divers, to wit. 


copy or caft in alto or balTo perfon or perfons fo offending, 
reliero, or any fuch work as receive fuch damages as a Jury 
aforefaid, or the proprietor or on the trial of fuch aAion> or 
proprietors of any fuch new caft on the execution of a writ of 
from nature as aforefaid, re- enquiry thereon (hall give or 
fpe£tive1y, flialt and may, by afiefs, together with full cofts 
and in a fpecial adion upon the of fmit. 
aafe to be brought againft the 


1000 



MICHAELMAS TERM, 52 GEORGE III. 


1000 cafts of the faid laft mentioned model, of the *8“* 

faid buft* fo made by plaintiff as laft aforefaid, and Gahaoas* 

afterwards, to wit, on the faid 20th day of Ofliober »• 

1809, and on the faid other <fays and times, &c, 

did wrongfully and injurioufly fell and difpofe, and 

caufe and procure to be fold and difpofed of part, 

to wit, 500 of the faid laft mentioned cafts, without 

the exprels confent of the plaintiff fo being the pro. 

prietor of the faid model and caft fo made by him as 

laft aforefaid firft had and obtained in writing figned 

by plaintiff with his hand in'the prefcnce of and 

attefted by two or more credible witnefTes, or other. 

wife; contrary to the form of the ftatute, &c., whereby, 

&c., the plaintiff hath been, was, and is greatly injured 
in his property in the faid model and buft fo made by 
him as laft aforefaid, and hath loft and been deprived 
of divers great gains and profits which might and 
would otherwife have arifen and accrued to him 
therefrom. 

The declaration contained various other counts; 
but they all alleged that the defendant made the pirated 
buft complained of. 

It appeared that the plaintiff had made and publifhcd 
a buft of Mr, Fox in the manner above dated ; and 
that a buft, the head of which exadly refembled that 
of the plaintiff's and had evidently been caft in a 
mould taken from it, was expofed to fale in the fhop 
of the defendant ; but that the pirated buft had ' 
drapery thrown over the bread, and the flioulders 
rounded off; whereas the original was quite naked, 
and its tides were planes. There was no evidence that 
VoL. III. . I the 
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**4 



Gahacan 


V. 

COOPEA. 


the defendant, who is a carver and gilder,', had made 
the bull which he expofed to fale. 

. Topping for the de’fendaht objefted, that this could 
not be- confidered a cajl of the plaintiflf's model, as 
the drapery and turn of the flioulders conftituted a 
material difference between them* Could it have 


been proved that the defendant had made the bull 
he expofed to fale, the cafe might have been brought 
within the aft of parliament, by which the making 
any copy or caft of a hew model, “ either by adding to 
or diminijhing from any fuch new model’* is prohibited ; 
but the aft is fo abfurdly framed that to make a perfeft 
copy or caft is no offence, and it is no offence to ex- 
pcfe to fale or fell a copy or caft of the model, if 
there be any addition to or diminution from it* 


Garrow for the plaintiff infifted, that the pirated 
buft might well be confidered z.'caft of the defen* 
dant’s model, if they were fubftantially the fame ; 
and that the difference introduced by the drapery was 
merely colourable. 

Lord Ellenborough. —^The ftatute feems to have 
been framed with a view to defeat its own objeft. 
But how can I fay that one buft is the caft of another, 
though the head be the fame in both, if by the addi¬ 
tion of drapery and a diflimilar management of the 
ftioulders, the reft of the figure is different ? I think 
the defendant did not expofe to fale a caft of the 
plaintiff’s model; and unlefs you prove that he made 
the pirated caft by adding the drapery, you fupport 
no count of. your declaration. 

: 5 


Garrow 
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•' Garrow contendcdis that the defendant might be 
prefumed to have made the bud which he expofed 
to fale. 


1811, 



Gahagaii 


V. 


• Coo?i»|.' 

Lord Ellenborough. — Had he been a modeller If a perTon who 
or datuary by trade, there might have been fome 
ground for that prefumption, but it .would be too 
much to prefume a bud to have been made by a man this is not pre- 
of a different trade, becaufe it is expofed to fale in jence ofhb'iisr- 
his (hop. Thefe artids mud again apply to parliament 
for protedion; and they had'better not model the 
new ad themfelves as they feem to have done the 
former. In the mean time, I am obliged to fay, though 
with great reludancO) that the prefent plaintiff' n^ud be 
■ nonfuited. 


Gatrow and Comyn for the plaintiff. 
Topping and Gafelee for the defendant. 

[Attoniies^ Rhharifm and Newcom^ 


Doe, d. Digby, v. Steel. 

'THIS was an ejedment brought upon the demife of i« w 
Wriothefley Digby Efquire, as the executor of the 

lad will and tedament of the late Dame Elizabeth ,hat ,he teftrlsr 
Mackworth, who was the executrix of the lad will «fhanei in- 

tercd in the pr^ 
milirs, to put to 

the defendant's aufMrer to a bill in eouhy itatiaz that " ie t^^er -uw iim 

fremifes in the till 




and 
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and teftameat of her late hulbaaid, Sir Herbert Mae* 
worth, Baronet, dec^afed, to recover the potTeffion of a 
houfe in Henrietta Street, Manchefter Square. 

t 

In fupport of the title of the lefTor of the plaintiff’, 
there was put in the defendant’s anfwer to a bill in 
equity, filed againfl; him for a difcovery* In this he 
flates, that he believes that Sir Herbert Mackworth 
Was pofleffed of the leafehold premifee in the bill men- 
rioned.” — 

$ 

Topping for the defendant objedled, that in the de¬ 
claration there was only one demife, namely, by Mr. 
DIgby as executor of Lady Mackworth, who was exe¬ 
cutrix of her hufband, and that Mr. Digby was not 
proved, or even pretended to be, the Heir at Law of 
Sir Herbert Mackworth, or devifee under.any will of 
Sir Herbert’s duly executed fo as to pafs a real eftate. 
They were therefore bound on the other fide to go fur¬ 
ther, and (hew that Sir Herbert’s was a chattel interefl 
and not a freehold. 

Lord Eli-enborouch faid, that as againfl the de¬ 
fendant who had admitted that he believed Sir Herbert 
to have been in his lifetime pqffejfed of the leafehold 
premifes in queftion, he would not require the plain¬ 
tiff to go further; that the term pojfejfed^ as con- 
tradiflinguifhed from the word feized was properly 
applied to chattel interefts; and that although there 
were freehold Icafes, flill in common parlance the term 
leafehold imported a chattel interefl. 


i8ii. 


Dob, d. 

DtCBY, 

«. 

Stbii.. 


>3 


The 
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The plaintiff then put in probatte of the wills of Sir 
Herbert and Lady Mack worth, wd alfo proved the 
fervice upon the defendant, upon the 18th December 
1810, of a notice of that date to quit the premifes on 
34th June following, ** provided the tenancy originally 
** commenced on the z^th day of December^ or otherwife 
to quit at the end of the year of the tenancy which 
** fhould expire next after the end of half a year from 
** the date thereof.*' 


iSti. 

Dioar, 

V. 

Stebs*. 

If a^ter the ex* 
prretion of a 
notice to cjiiity 
the laiidlotd 
gives the tenant 
a fre(h oorice 
that unlePt he 


qu’t in F .t rfayt 
he will be re* 


^ oe^ TV 

It was admitted that the tenancy commenced, not iu 7 the 

pn the 25th of December, but on the 34th of June, lecond notice w 

no waiver et the 


waiver 


Lord Ellenborough having held that thismotice 
was fufficient, the defendant’s counfel produced a 
fecond notice from Mr. Digby to the defendant Steel, 
in Augufl: 1811, (after the time when the former no¬ 
tice had determined,) to quit the premifes which Steel 
then held under him in fourteen days, otherwile he 
ihould require double value. 


Topping then contended that the firft potice upon 
which the plaintiff was now proceeding, had been 
waived by the fecond j that the demife in the ejeftment 
being laid on the 27th June 18n, the defendant was 
by the ejeftment confidered as a trefpaffer from that 
time, whereas the fecond notice recognized a fub* 
tiffing tenancy in the month of Auguff following, 
and that the charaders of trefpaffer and tenant at the 
fs^ne time were incompatible. 


J^eader 
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ii 8 


tSii. 



Doe, d. 
Digby, 


v.t 


Steei. 


Reader and J 9 . f. Jonest contri, infifted that the firft 
notice was not waived by the fecond ; that the fecond 
notice was diverfo intuitu; that the intent was not to 
continue the tenancy which had been previoufly deter¬ 
mined at Midfummer tSit, but merely to entitle the 
leifor of the plaintiff to recover double value for fo long 
a time as the defendant might hold over, and that it 
muft have been fo underftood by the defendant 
himfelf. They cited the cafes of Hoe, d. Cherry, v. 
Batten, Cowp. 243, and Doe, d. Williams, v. Humphreys, 
2 Eaft, 237. 


Lord Ellenborough obferved, that it cer¬ 
tainly* appeared to him that the fecond notice was 
not intended, and could not be underftood to be in¬ 
tended as a waiver of the firft, having for its object 
merely the recovery of double value. It was only a 
qualified condonation of the trefpafs. However His 
Lordfhip faid, he would leave the queftion as to the quo 
animo to the Jurv. 


The Jury immediately found for the plaintiff. 
Reader and D. F. Jones for the plaintifi*. 
Topping and Lawes for the defendant. 


[Attornies, IVotdcoci and Griffin.] 




N. I was not in court during note by one of the counfel in the 
the whole of this trial; but I caufe. 
was fumi/hed with the above 


Phillips 
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Phillips v. CocKaynb. 

» 

'jpHlS was an action againft the defendant as acceptor 
of a bill of exchange, dated i6th of April 1811, 
drawn by the plaintiff, payable to his own order at 
two months after date, for 28/. " value received in 
lead.” The declaration likewife contained counts 
lor goods fold and delivered, flea, the general 
iflfue. , 

It was proved that the defendant accepted the bill 
in queftion; and that a fhort time before, he had 
purchafed from the plaintiff lead to the value of 28/. 

The a£hon was defended on the fcore of ufury. 
It appeared that immediately upon the fale of the lead, 
the defendant accepted a former bill for it to the fame 
amount, at two months after date. When this bill 
became due, he was unable to take it up, and he 
applied to the plaintiff for a renewal. The plaintiff 
agreed to renew it, on receiving a premium of il. 
This was acceded to ; the' i/. was paid ; the bill now 
in fuit was drawn and'accepted, and the former one 
was delivered up to the defendant. 


119. 


1811. 

Thurl‘<la^a 

Dec.^. 

Ff an ufurious 
fecuii>y be given 
for a lejal lub* 
Oiling debt, iU 
thuiigii the ft}* 
curity is voidr 
the debt u out 

exUAguilhc<L 


Garrow for the plaintiff infifled, that at all events 
he was entitled to recover for the goods fold. " If the 
fecurity was dcftroyed, the original debt ftill fubfifted. 



»o 
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i8ii. Comyn contra, maintained, that by the ilatute of 
^Pj^lmps ' -Ann. ft. 2. c. i6., the debt and fecurity 

V. were both avoided. The plaintiff by taking ufuriou* 
Cockayne, jjjtereft had fubjefteft himfelf to a penalty of thrice 

the amount of the fum forborne, and could not be 

% 

allowed to recover that fum in a court of juftice. 

Lord Ellenborough. — The ftaitute renders void 
all bonds, controls, and ajfurances for payment of any 
principal whereupon there is referyed above the rate 
" of 5/. per cent. If there was once a valid fubfifting 
debt, that cannot be deftroyed by a void fecurity. 
The bill here is void by reafon of the ufury; but 
the plaintiff is in the fame fftuation as if no bill had 
ever been given, and may clearly recover the amount 
of his demand for goods fold and delivered. His 
Lordlhip cited 7. and relied; upon Robin/on v. Bland, 

2 Burr. 1081, upon the ftatute of gaming, where it 
was held that money lent at play might be recovered, 
although the fecurity for it was void. 

Verdift for the plaintiff, 

Oarrov) and Lowes for the 

. * • 

Comyn for the defendant. 

^Attonue% ind JtUhar^om^^ 



Vide Cray v. Fowler, i H. fil. 46s. Sarnee v. Headly, 
2 Taunton, 184.' 


Martins, 
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1811 


Martins, q. t. v. Galloway* 

• 

was an adtion 01^ 5 Ellz. c. 4. for fettlng to 
work a perfon who had not ferved an apprentice- 
(hip of 7 years.—The trade was defcribed in different 
counts of the detlaration as that of a turner, a fmith, 
a ivhite-fmith, and an fnginfier-fmifh. 

It appeared that the defendant, a man of great in¬ 
genuity, carries on the bpfinefs of what is called a 
niachinijl, or mechanid;, making engines and inflru- 
ments of various forts, compofed of the different 
metals. In fabricating thefe, he ufes a lathe like a 
turner, a forge and anvil like a common fmith, and 
feveral of the tools which are confidero(i as belonging 
to the white-fmith ; but his engines and inflruments 
could not be made by perfons of any one of thofe 
trades. He employed the young man named in the 
declaration, (who bad not ferved any apprenticelhip) 
in feveral parts of his bufincfs. 

Park for the plaintiff infilled, that as the defendant 
had fet an unqualified perfon to do particular forts of 
work done by turners and fmiths, he had employed 
him in the trades of a turner and fniith, both of which 
are enumerated in the ad; of parliament; and that 
though the defendant's bufinefs when confidered in 
the aggregate, might neither be that of a turner or 
common fmith, yet it was properly defcribed in the 
declaration as that of an engineer-Jmith. 


Tburfdaji 
Dec. 


A trade il not 
within $ Elis. 
C.4, although 
feveral of lea 
termediate ope¬ 
rations were 
known and 
pra^lifed in En|» 
land when the^ 
palled, if he 
ultimate olqe£fc 
be a machine or 
manufacture 
fublequently ia« 
troduced or in¬ 
vented.; 

In an action 
on 5 £1is. c. 4, 
for letting to 
work in a trade 
a perfon who 
had not ferved 
an apprentice- 
Hiip, if the trade 
is not enume» 
rated in the 
llatute, Ibme 
evidence muft 
be given that 
it was known 
end practifed m 
England when 
the aCl palled. 


Lord 
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X2S 


i8ii. 



Martins 
q. t. 


V. 

Galloway. 


Lord Ei.lenborough. —The trade of an engineer^ 
fmith is not mentioned in the ftatute, nor do I believe 
that it exifted in the reign of Oueen Elizabeth. If it 
did, the plaintiff fhould have proved this by books of 
that period or by fome other evidence. Can the defen» 
dant then be confidercd either a turner^ fmith or white- 
fmith? He cannot, unlefsyou feverhisbufiiiefs into parts; 
whereas you muft view it in the aggregate, not looking 
to intermediate operations, but the ultimat'' produft of 
his labour. I'he bufinefs of a watchmaker hai been 
introduced into England fince the time of Elizabeth, 
and is clearly not within the ftatute. But the watch¬ 
maker turns fome of the works of the watch in a lathe, 
and makes others by operations very much refembling 
thofe of a fmith. •— By the trade of a turner in the 
ftatute, I rather think is' meant only the turning of 
wood and of y^ory. If the turning of metals was at 
all known here in the reign of Elizabeth, it could not 
have been a feparate trade. — With thefe obfervations 
His Lordfhip left it to the jury to fay, whether upon 
the evidence, the defendant had fet the young man to 
work as a turner, fmith, or white fmith. 


Verdift for the defendant. 


Park and Lawes for the plaintiff, 

Garrow and A. Moore for the defendant. 

% 

\AWTn\t%,Chippendale and Edivatds,'] 


VtJc Coward v* Mabcrley, 2 Campb. iJ2* Pratt v. Fvafer, 
ante 14. 


Kay 
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Kay V. Duchesse de Pienne. 

^HIS was an adlion againfl: the defendant as maker of 

a promiffory note^ dated to July 1804, payable to 
the plaintiff 3 months after date. 

The defence was, that flie was not liable to be fued 
upon the note, being a marrie'd woman. 

It appeared that the Ducheffe is a French emigrant; 
that before the French revolution /he lived in France 
with the Due de Pitnne as his wife; that /he was 
fo confidered by the French noble/Te, and received in 
that charafter at the court of Louis XVI.; that the 
Due and Duche/fe de Pienne came to England and 
lived foine time together as man and wife; but that he 
left this country in 1803, to enter into the fervice of 
Sweden, and has remained abroad ever lince. 

This was held to be prefumptive evidence of the 
coverture. 


18x1. 

Thurfday, 

Dec. 5. 

A woman 
birth an alien, 
and the wife cS 
an alien, cannot 
be lued as a feme 
foie, if her huL 
band has lived 
with her in this 
country, ^1* 
though be his 
Idt h‘.r here 
and entered into 
(he fervice of a 
foreig^i llate. 


Carrow for the plaintiflf infifted, however, that the 
Due and Du<^heire de Pienne being both aliens, from 
the time when he went abroad /lie might lawfully con- 
traft, and was confequcntly liable to be fued as a 
feme foie. She was in the fame fituation as if her huf- 
band had abjured the realm. If a Briti/li fubjedt 
leaves the country, he goes animo re-uertendi^ his abfence 
is likely to be temporary, and he may at any moment 

be 
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V, 

POfHBStX 

de 


be recalled by the King. But there is no reafon to ejf- 
pe€t that an alien who has once left this kingdom will 
ever again come within reach of the procefs of our 
coprts of juftice. Th’erefore, thofe who have trufted 
his wife even for neceffaries will have no means of re- 
covering their debts, unlefs flie may be fued as a feme 
foie ; and if (he could not, the cpnfequence would be 
that ihe might be ftarved. In two cafes in which this 
very lady was defendant (Walford v. Duchefs de Pienne 

E. T. I 797 » * ^fp‘ 554) ^nd Franks v. Duchfs de 
fienne, M. T. 1797, 2 "Ffp. 587.} Lord Kenyon held, 
that the wife of an alien may contrafl: and be fued as a 
feme foie from the time her huiband leaves the king¬ 
dom j and under circumllances exactly the fame as 
the prefent the plaintiffs recovered. 


Lord Ellenbqrough. —If the hufband has never 
been in this kingdom, the wife of an alien I think may 
be fued as a feme foie. That is the Duchefs of Ma- 
^rine’s Cafe. I don’t know whether it was dirtindlly 
brought to Lord Keny.on’.s attention, that the Due de 
Pienne had been living with the defendant as his wife 
within the realm. If fo, I cannot fubferibe to his 
opinion. But at the time of thofe decilions Ringfead 
V. Lady Lanefborough^ and Corbett v. Poelnitz had not 
been judicially overturned. Since the cafe of Marjhall. 
•u. Rutton (a), which reftored the old common law 
Vpon this fubjeft, I confider it quite clear that a married 
woman under the circumllances of the prefent defen- 


£. T. 1800. 8 T. R. 545i 
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dant, is not liable to be fued as a feme foie* Her huL 
band who had been living with her in England goes 
abroad in 1803. How foon he might have returned 
docs not appear. The note is granted in July 1804, 
and becomes due the Odober following. Could (he 
then have been fued upon it, when her hufband had 
been abfent only a twelvemonth, and might have been 
again living with her here before the caufe was broughjt 
to trial ? Does a woman who has once been in the 
Atuation of a feme covert in this country become a 
feme foie becaufe her hufband has been abroad a year ? 
The Due de Pienne neither was nor is under any legal 
difabllity to rejoin his wife in England. If it was pre¬ 
fumed in 1797 that he would never revifit this country, 
it was a prefumption againll the fa£);, for it appears by 
the evidence in this caufe that he was living here in 
the year 1803. Where the huiband has abjured the 
realm, or is exiled, he cannot return, and the cafe ftlmds 
upon perfectly different principles. 



V. 

DvcHEssa 

de 


Plaintiff nonfuited. 

In the enfuing term a motion was made to fet afide 
this nonfuit, but the Court fully concurring with the 
direction of the Chief Juftice at nifi prius, refufed a 
rule to fliew caufe. 

Garrovj and Abbott for the plaintiff. 

Park and Reader for the defendant. 


[AttomUsy ind Jlfporf.] 

, i 

—I 11 . I •% —Mi—MW i < l> l> 


Vide Marfh v. Hatebinfon, 2 Bof. Sc Pull* 226 , Baggett v* 
Frier, ^11 Eaft,50i, 

FAUI.DJBIt 
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1811. 

Monday, 

Dec. 9. 

Where to an 
lotion againit 
CJLCcutors on the 
bond of their 
Ceftatur, they 
plead nvft 
jfoctumi and (et 
up lunacy as a 
defence at the 
trial, an mqul> 
fitinii taken un¬ 
der a commiflion 
of lunacy agatiiK 
the teltati'r jfter 
the execution uf 
the bond, find- 
ing that he had 
been H lunatic 
from a day an¬ 
tecedent to that, 
wiihoiit any lu¬ 
cid interval, U 
admiflible evi¬ 
dence* 


Faulder Spr. V. Sii.K and Another, Executors 
of T. C. Jervoise Efq. deceafed. 

9 _ _ 

J^EBT on bond dated 28th July 1S08, in the penal 
fum of io,oco/. to fccure the payment of an an¬ 
nuity of 500/. fettled by the teftator upon the plaintiff'. 
Plea, non cji fa£lum, 

. This action was brought by the diretTion of the 
Lord Chancellor^ for the purpofe of trying whether 
the teftator was in a ftate of infanity when he executed 
the bond. To fiicw that he was, the defendants offered 
in evidence (among other things) an inquifttion taken 
under i commiflion of lunacy againft the teftator in 
his lifetime, by which it was found that he had been a 
lunatic from February 1808, without any lucid interval. 
This was objeded to on the part of the plaintiff, as be¬ 
ing res inter alios aila. 


Lord Elj-enboROUGH, however, thought, that al¬ 
though the inqujfition was by no means conclufive on 
the trial of the prefent ilTue, it was admiffible evidence; 
and that it would be for the jury after comparing it 
with the other fads of the cafe, to determine w'hat 
weight it was entitled to.— 

The plaintiff had a verdid.. 

The Attorney Generalj Garrow^ Pat'k^ and Holroyd 
for the plaintiff*. 

Jekyll, Bejiy and Gurney for the defendant. 

--—- 

Fids Yate* v, £ocn, Stra, 1104. Sergefon v. Sealy, 2 A tic. 

41a. 
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ADJOURNED SITTINGS IN LONDON. 


Warwick v . Slade and Another. 

JNDEBITATUS aflumpfit by an infurance broker, 
to recover the Aim of 105/. paid by him for pre¬ 
miums on a policy eScded for the defendants. 

On the 17th November 1810, the defendants fent 
an order to the plaintiff*, to infure 200/. on barley and 
flour on boardthe fliip Union, from Wells in Norfolk, to 
London, Rating that the fliip had failed on the 14th 
with a fair wind. , 

There had been tfn intermediate ftorm, and under 
an apprehenfion that the Union might have fuffered in 
it, the plaintiff could not get the infurance done under 
50 guineas per cent. On the 17th a flip was written 
by two underwriters for 100/. each at that premium, 
and between 6 and 7 the fame evening the plaintiff 
called at the defendants’ counting houfe, and left 
word that he had made the infurance at 50 guineas 
per cent, premium. The defendants were .then from 
home; but in about an hour after, they fent the 
plaintiff a letter in the following words: 


1811. 

MTednerday, 
Dec. II. 

The authority 
of a broker em-* 
ployed to effe£l 
a policy of mfu, 
ranee may he 
revoked after the 
underwriters 
have figned the 
Hip till t'uch time 
as they liave ac¬ 
tually lubfcribed 
the policy; and 
if the broker 
h.iving procured 
a flip to be writ¬ 
ten on terms 
within the (cope 
of his origi. 
nal authority, 
receives an in¬ 
timation from 
his principals 
that they will 
not fubmit to 
thefe terms, and 
afterwards cfTedh 
the policy and 
pays the pre- 
niiiims to the 
underwriters, he 
can ni.tint.iin no 
adlion againft hi$ 
principAls for 
commilTion or 
money paid* 


“ Mr. 
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Warwick 

V- 

Slaoe 
«nd Another. 


** Mr. Warwick, 

** We are much furprlfed to hear you have given 50 
per cent, on the Union from Wells to London, when 
you had no fuch autihority from us. We therefore 
cannot fubmit to it. 

(Signed) “ Slade and Pettitt.** 


. The ilamped poh'cy was not v^ritten out or figned 
till two days after, when being offered to the de¬ 
fendants, they refufed to receive it. 

t 

Garrno for the plaintifff inffffed, that however high 

the premium was, his (client was bound to get the in- 
furance* effected, and iVould have been liable to an 
aftion if he had not done fo. The fuppofed counter¬ 
mand came too late, when he had entered into the 
agreement with the underwriters, and the Hip had 
been ffgned* After that, he was bound in honour to 
pay the premium to the underwriters, and the policy 
when formally executed mult have reference back to 
the figning of the flip., 

I 

Lord EllenboroiK^. I cannot take notice of 
thefe honorary engagements. Till the Itamped policy 
was iigned by the underwriters, no binding contract 
was entered into, and the authority of the broker 
might be revoked. Therefore, fuppofing the original 
order would have empowered the plaintiff* to give a 
premium of fifty guineas for a voyage from Wells to 
London, after the letter he received in the evening of 
the 17th, his authority was determined. The policy 
was not then effe^cd. The revenue laws forbid me 

to 
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to look to what is called the Jlip* The plaintiff after- 
wards paid the premium in his own wrong, and there 
is no implied promife on the part of the defendants 
to reimburfc him. 

Plaintiff nonfuited. 


1811. 



WaawKK 


V 

Slaos 
and Another. 


Garrow and Taddy for the plaintiff. 
Park and Marryat for the defendants, 

[^Attoiiu^Sy ind 4^/] 


Vtdf Fanner v, Robiafonp 2 Canspb. 359. n. 



^OODS fold and delivered, 


Wednefdty* 

CorrfAY and Others Tute and Another. ^ 

Where e perfon 

la roe country 

gives in order to 
« tradelm«n la 
London with 

The plaintiffs are dry-falters at London^ the defen- bMnn^*he habit 
dants dyers at LeeJu In December 1809, the defen- 
dants wrote a letter to the plaintiffs, deiiring them to r*®* by» 

* ' 0 particttltr co^chf 

lend down 6olLs« ttiovc of cochineal by the 

coach. The plaintiffs accordingly delivered this 

quantity of cochineal at the Bull and Mouth inn^ to wttJJa'J,^g“hat 

be carried to the defendants by a coach that runs 

from thence to Leeds. At the coach office there was f* r iblc ti>r 

a notiqe ftuck up, faying that the proprietors would w < 1 ^/ w- 

lefi inCured it 

H enough for the vendor to deliver the goods ordered es (his oQce« al^iou^ they ^ ebove the vslttd 
of 3/. without mfurtng them, uolefs he has infiirnL £» the purchaTer in tormer iQibacei* 


K 


not 


Von. Ill, 


4 



CASES AT Nisi ERIC’S, 




1811. 



Cot HAY 
and Others 


V. 

Tuye 

and Another. 


not be anfwerable for any package above the value 
of 5/., unlefs entered as fuch and paid for accordingly. 
This cochineal was not fo entered, although worth about 
•150/.,' and it was loft oA the way to Leeds. There 
was no evidence of the manner in which the former 
cochineal had been fent. 


Garrow for the defendants infifted, that they were 
not liable, as the plaintiffs had not given them a remedy 
' over againft the carrier. The plaintiffs muft be taken 

to have been aware of the notice, as well as of the 
law upon this fubjefl. It was therefore their duty to 
have entered the cochineal as above the value of 5/, 
Without this, there was no fufHcient delivery to the 
carrier to charge the defendants, and as they had 
derived no benefit, fo they were not liable to make 
any compenfation. 

Lord Ellenborough.— The point made does 
not properly arife in this caufe. The defendants 
order 6olbs. more of cochineal to be fent them. It 
was therefore incumbent upon them to fhew how the 
former parcel was fent, and whether it was entered 
and infured as above the value of 5/. — Upon the 
general queftion 1 am not now called upon to give 
any decifive opinion; but as it is in pradice fo unufual 
under thefe notices to enter and infure goods as above 
the limited value, I fhall be inclined to hold that the 
vendor is not bound to do fo, without exprefs inftruc- 
fions for that purpofe. Were he to infure of his own 
Accord with the carrier, how far would the purchafer 
be liable for the heavy additional expence thus in¬ 
i' curred ? 
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curred ?—In this cafe the plaintiiFs are clearly intitled 
to a verdi£I for the value of the goods. 


iSii. 


COTHAT 
and Other*. 


Park and Campbell for the plaihtiffs. 
Carrow and Copley for the defendants. 


V. 

Toxf 

and Another. 


[AttornleS) Oldham and LamUti^ 


Prickett, and Carruthers and Others, Affig- Wedneiaiy, 
nees of Halliday, a Bankrupt, v, Down and 
Others. 


^■’HIS was an adion againft Meflrs. Down and Co. 

the bankers, to recover a balance of 6,651/. 3X. io</. 
in their hands, due to the plaintiflF Prickett^ and the 
alllgnees of Halliday, 

Prickett and Halliday were in partnerftiip as in- 
furance-brokers. In November 1810, they (lopped 
payment. On the 13th of July i8i i, the partnerfhip 
was dilTolved, and on the r6th of the fame month 
a commiffion of bankrupt ilfued againft Halliday. 
The defendants were advifed that they could not le¬ 
gally pay over the balance in their hands, as they had 
notice of Prickett having (lopped payment, and if a 
commiftion of bankrupt (hould afterwards be iftued 
againft him upon an a£l of bankruptcy prior to the 
payment, they might again be called upon, to account 
for the money by his allignees. 

Ka 


Where two 
partners hard 
(topped pay mentf 
and a coinmif- 
lion of bankrupt 
ik taken out 
agiinlt one of 
them, a debtor 
to the firm vihm 
knows of the 
ftoppage cannot 
refufe to pay 
money due to 
them, on the 
grouted that cho 
other may har« 
committ^ an 
adl ol bankrupt* 
cy, in which. caSo 
his adigneea 
might call upoa 
the dcMor to 
pay a moiety of 
the money a 
lecoxtd time. 


Park 
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1811. Parity for the defendants, pointed out the fituation 

PricketT* which they flood, and fhewcd that they were not 
and Others’ protected by Sir Samuel Romilly’s acl {a\ which 

Down Contains a proyifo tliat perfons paying money to the 
and Others.' bankrupt fhould have no notice of his having become 

infolvent, or Hopped payment. 


Lord Ei-lenborough. —The defendants are not 
under the protedion of that ad; but before it was 
paffed, they could not have juflified rctuhng to pay 
the balance in their hands under fimilar circuniflances, 
to whatever fubfequent inconvenience the payment 
might have expofed them. Till the party has adually 
become a bankrupt, and a commiflion has been taken 
out againft him, he may fue his debtors. There 
may be peril in paying a man who is known to have 
flopped payment; but that affords no defence to an 
adion for a debt juftly due to him. 

Verdid for the plaintiffs. 

Carrow and Gafdee for the plaintiff's. 

Pari for the defendant. 


[Attorniess Gre^/hn Uj* Co and 


Vide Fofter v. AHanfon, z T. R. 479. 
(a) 46 G. III. c. ijy. ^ i» 


Boyd 
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* 3 S 


Boyd v . Dubois. 


iSii. 



’WedaeTday. 
See. jf. 


was an action on a policy of infurance on 
hemp, on board the Ihip Jo/eph and Betfey, from th^dam^ged”” 
London to the coaft of Devonfliire. The lofs was laid 


by fire. 


areiniuredy the 
undenvriters are 


not liable; but if 

The plaintiff’s witneffes flated, that while the fliip occafioned by the 

was lying at a place near 'Jorbay, a fire broke out in the ^ 

the hold during the night, which confumed the greatefl: 

part of the cargo, but the origin of which could not ti,ued hy tiie fja 
, i.|. , • not hiving been 

DO ClaCOVercU. dilcbled to the 


underwriters that 
the goods were 


The defendant s connfcl undertook to prove, that *'n*ged-<h".gh 

, , , , , r , . r • 

tile nemp was damaged; that tor this realon it was » tendemy to 
apt to ferment and take fire; that its condition had 
not been communicated to the underwriters, and that 
the fire adually had originated in the hemp itfelf. 

And they contendwl, that even if the laft circumllance 
fliould not be fatisfaftorily made out, the underwriters 
would be difcliargcd by the damaged ftate of the 
hemp not being communicated to them, fince, had 
they been aware of that, they would have refufed to 
fubferibe the policy. 


Lord EuLENnoRoaoH. — If the hemp was put on 
board in a flate liable to effervefee, and it did effervefee 
and generate the fire which confumed it, upon the 
poinmon principles of infurance law, the allured can- 

K 3 not 
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/ 


i8n, 

Boyd 

v» 

Dubois. 


not recover for a lofs which he himfelf has occafioned. 
But I mofl: pofitiveiy fay, that they were not bound to 
reprefent to the underwriters the ftate of the goods. 
If would introduce endlefs confufion and perpetual 
controverfies, if fuch a duty were to be impofed upon 
the affured. 


there was no proof that the fire had originated 
from the damaged ftate of the hemp, and the plaintiff 
had a verdift. 

t 

I*ark and Lawes for the plaintiff. 

Topping and Carr for the defendant, 

[Aitornies, Jadfon and Giihs.] 


ThurTdaff 
Dec. i%» 


Doe d. Pitt v . Shewin. 


A covenAnt in _ _ ^’MENT on the forfeiture of a leafe, to re- 

jiouftr'to m cover poffeffion of a houfe called Grigjby*s Coffee- 
fore and keep in- j J'fjreadneecfle Street, The demife was laid on 

lured a given , 

jum of money 25th dav 01 April 181 !• 

upon ihe pre- ^ 

Uiifes during the 

futficient Infarance Office,*'« void for yncertainy ; but means, that the preinifes (hall be infured 
a^ainll fire in (bene office where inluranccs againll fire arc ufually clfctted, 

^ Where there was fuch covenant in a leafe on the part of the tenant, he effefted an annual policy 
on the premifes with an Infurance Company in the ufual printed form, by which it is declared that 
the policy (h 4 lbe for fuch longer period as the tenant fhall regularly pay, and the Company receive 
the premium, and a fpace of 15 days beyond the quarter days is given lor payment of the premium, 
during which’ time the Company is liable: The year expired on the %sxh of March 1811; but the 
tenant did not pay the premium for a renewal till the 25ih of April following: The Compaiw then 
Mve a receipt for the premium, Hating the infurance to be from I.adywlay i8ti to Laufy-day x8i2.— 
that the covenant was broken by reafon of the nonpayment of the prenuqm on or before the 
$th k April, and that the leai'e was forfeited upon a cUufe of re-entry. 

In 
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In May 1811, the leflbr of the plaintiff granted the 1811. 
defendant a leafe of the premifes in queftion for aj ^ Do* dei^ 
years vvantbg 10 days from Michaelmas 1800, at the PiTt 
rent of 84/. per annum. This leafe contained the fol- Sh*wi*. 
lowing covenant, for a breach of which the ejeffciiient 
was brought: 

“ And further that (he the faid Elizabeth Shewing 
** her executors, adminiflrators and afn^tas, ihall and 
** will from time to time, and at all times, during the 
** continuance of the term hereby granted, infure and 
“ keep infured, or caufe and procure to be kept in- 
fured, the fum of 800/. at the leaf! in fome fufficient 
“ infurance-office within the cities of London; and 
“ Weftminfter upon the faid mefluage or tenement 
“ and premifes hereby demifed and every part there- 
** of.** — A claufe of re-entry was added in the ufual 
form. 

The defendant immediatelyinfured the premifes at the 
Phoenix Fire-office, by a policy for a certain number of 
years, which expired in March 181 o. A new annual 
policy was then effeded with the fame Company, by 
which the premifes were infured for 800/. to the 25th 
of March tSii. This policy was declared to be for 
fuch longer period as the defendant fliould regularly 
pay, and the Company Ihould receive the premiums. 

By printed conditions referred to in the policy, a fpaca 
of 15 days beyond the quarter-days, was given for 
payment of the premium, during which time the 
Company were to be liable. The defendant in fa^ 
did not pay the premium for a renewal of this policy 

K 4 on 
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1811. 


J)oE dem. 
Hitt 

. V' 

Skewin. 


on the 25th of March 1811, or within 15 days there¬ 
after : but on the 25th of April following, (he went to 
the Pheenix Office, paid the premium, apd obtained a 
receipt in the followihg form : 


“ Received the 35th day of April 
1811, of Mrs. E. Shewin, thefuin 
flated in the margin hereof for one 
•‘Prem. o'i6 year’s premium on 800/. infured in 
“ Duty 1 o this office from Lady-day to 1811 to 

. . Lady-day 1812. Received at the 

£i- 16 fame time the fum flated in the 
■ ' margin, for duty on the faid policy 
for the fame period. 

“ R. MILES.” 


No accident had happened by fire to the premifes 
in the mean time. A clerk from the Phesnix Office 
Rated that it is very common for the annual premium 
not to be paid till after the expiration of the 15 days ; 
that it is always received wrhen offered, and that a re¬ 
ceipt is given for it in the above form. 

MarryaU for the defendant, firft objected that the 
covenant to infure was void for uncertainty, as it did 
not at all fpecify what the nature of the infurance was to 
to be. The words are io infure and keep infured the 
fum of 800/. in fame fufficient office^ within the cities of 
London and Wejlminjler upon the faid meffuage and 
premifes This did not Ihew againft what the infnr- 
ance was to be made, or in what fort of offtce it was to be 
eflfe^led. 

I^ord 


/ 
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Lord Ellenborough. —^1 think by a reafonable 
intendment the infurance was to be againft Are, and 
the lefiee was bound to infure and keep inlured the 
fum of 800/. upon the premifes in an office where 
policies againft fire are ul'ually efifefled* 

Marry at then contended, that the covenant had 
been fubfiantially performed. After the premium had 
been paid on the 25th of April, the policy mull be confi- 
deredas having been in force from the preceding quarter- 
day. The annual policy was effeded for a year, and 
fuch longer time as the premium was paid .and received. 
The office, by receiving the premium, therefore, gave 
the policy an uninterrupted validity. The landlord 
had fuffered no inconvenience by the premium not 
having been paid at the day, and if a fire fhould now 
happen, he had the fecurity of the policy. Where 
a forfeiture is to be incurred, covenants are always 
conflrued with great firidnefs, and it may well be 
faid that 800/. had been kept infured upon the pre¬ 
mifes fince the granting of the leafe. 

Lord Ellenborough. — There was an interval 
during which the infurance was difcontinued. The 
15 days, which are an excrefcencc from the preceding 
year, expired on the 9th of April. The policy then 
became extind, and the'^landlord was deprived of all 
protedion till the 25th of that month. A fire might 
have happened in the mean time, and there is no 
pretence for faying that in that cafe the Phanix Office 
WQuld have been liable. For a certain period the 
)wdlord r^ the rifk of fire, and the fum of 8 oo 4 

was 


i8ti. 


Dob dem. 
Pitt 

V. 

SHSWIlti 
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*S» 

iSix. 

Das dm. 
Pitt 

V. 

Shewim. 


w&s not kept infured upon the premifes in any office. 
It may admit of conflderable doubt, whether by 
the revenue laws the policy could be lawfully renewed 
by the payment of the premium, after the expiration 
of the 15 days. At any rate, its exiftence was fuC* 
pended from the 9th to the 25 th of April. The 
covenant to infure was therefore broken, and the 
landlord is entitled to recover at law, whatever relief 
there may be for the tenant in equity (a). 

Verdift accordingly.. 

Garrow and Clarke Jun. for the lelTor of the plaintiff. 

Marryat for the defendant. 

[Attcrnl&Si and jil/sn."] 


(tf) In this cafe the court of becn^ and the defendant became 
Exchequer had granted an in- bankrupt* The application for 
jundion on payment of the cofts an injunfiion was then renewed 
of the a6tion : but thefe were on behalf of the aiSgaees> but 
pot paid as they ought to have refufed* 


Bieten 
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1811. 


Biet£N V. Bur RIDGE and Others. 

^ASE for nialicioufly fuing •out bailable procefs 

againd the plaintiff, and cauhng him to be arreiled 
thereupon, and imprifoned and detained in cuflody. 

The defendants, who arc bankers at Plymouth, fup- 
pofing by miftake that the defendant was party to a 
diflionoured bill of exchange in their hands, fued out 
procefs againft him into the city of London. The 
bailiff’s follower, to whom the writ was delivered, 
went to the plaintiff, and afked him for payment of 
the bill of exchange. The plaintiff expreffed great 
affoniffiment, and declared he had never feen or heard 
of the bill before. The bailiff’s follower then faid, he 
had a writ againft him, but ha fuppofed there was fome 
miftake, and as he knew him to be a refpedable man, 
he would go to the attorney and inquire into the mat¬ 
ter. The miftake being then difeovered, it was ex¬ 
plained to the plaintiff, and he was told he need give 
hitnfelf no further trouble. No bail-bond was exe¬ 
cuted or caption fee taken. The plaintiff, however, 
fome time after infifted upon paying the bailiff a pound- 
note, and put in bail above, thus incurring an expence 
pf 14/. 


Thurfday, 

Dec. 1%B 

A. by miflxliEO 
'fuojt out a bail* 
able writ againft 
BI and gives it 
to C. an officer 
to be executed. 
—C. fays to B* 
he has a tvrit 
againft him, but 
B. denying that 
he owed the | 
munsy, C. does 
not take him into 
cuftody* 

On inquiry, the 
miftake is difeo- 
vered, and B. is 
told he need give 
himrelfnofaRhcr 
trouble in the 
matter. How., 
ever, he after¬ 
wards puts in bail 
above,and incurs 
an expence of 

14/'— 

that he could BOC 
maintain an 
adlion againft A« 
for a malicious 
arreft* 


Garrero} for the plaintiff contended, that the defend¬ 
ants by their own confeflion had fued out the procefs 
without any reafonable or probable caufe; that the 
law inferred malice from fuch an aft, and that no ad¬ 
vantage could be taken of the circqmftance of the 
officer having refrained to take the plaintiff into a£lual 
cuftody. — Bqt 

’ Lord 
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J 40 


i8ii. Lord Ellenborou^.h was clearly of opinion, that 

”b«btem aftion could not "be maintained, as no arreft or 
V. imprifonnient had been proved; there was no evidence 
Md*Otber» and the plaintilThad UifFered no inconveni¬ 

ence, except what he had voluntarily brought upon 
himfelf. 


Plaintiff nonfuited. 

Garrow and Efpinajfe for the plaintiff. 

Park for the defendant# 


[Attornies, thir’tuln anU Tii/om*'] 


Vide Arrowfmith Lc Mefurier, 2 N. R. 211. 


Thurfdjy# Squires v. Wiiisken. 

ilec. 19. 


Ko aO Vn can bc 
niaiRtJi.ifJ upon 
a wnget 411) 3 
cock-%bt. 


J^/JONEY had and received. Non ajfumpfit except 
as to 2 /. is. and as to that a tender^ which was de* 
nied by the replication. 


Scarlett in opening the plaintiff’s cafe flated, that the 
aflion was brought to recover the fum of four guineas. 
The plaintiff and one Fordbam laid a wager of two 
guineas, that each on a given day fhould produce a 
game cock, of a given weight, for the purpofe of 
fighting; and that if either failed to produce fuch 
cock on fuch day, the other was to be confidered the 
winner. They accordingly paid two guineas a-piece 
into the hands of the defendant as a flake-holder, Op 

13 the 
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the appointed day, the plaintiff produced a game cock, 
of the requilite qualifications; but Fordham made 
default. 

Lord Ellenbo ROUGH. —Is not cock-fighting fin 
illegal fport ? 



V. 

Whiskem. 


Scarlett faid, he had not been able to find any 
(latute by which it is prohibited; and fuppofing it to 
come witliin the general defcription of gaming, ftill as 
the funi wagered was under ipl., the adtion might be 
maintained. 


Lord Ellenborough. — Cock-rig;hung muft be 
confidered a barbarous diverfion, which ought not to be 
encouraged or fandtioned in a court of juftice. I be¬ 
lieve that cruelty to thefe animals, in throwing at tliem, 
forms part of the dchortatory charge of judges to 
grand juries, and it makes little difference whether 
they are lacerated by flicks and flones, or by the bills 
of each other.—I’here is likewife another principle, on 
which, I think, an adliou on fuch wagers cannot 'be 
maintained. They tend to the degradation of courts 
of juftice. It is impoflible to be engaged in ludicrous 
inquiries of this fort confiftently with that dignity 
which it is cffential to the public welfare that a court 
of juftice fhould always preferve. I therefore will not 
try the plaintiff’s right to recover the four guineas, 
and the evidence muft be confined to the iffue joined 
upon the tender. 

Jhe defendant was not able to prove a legal tender, 
and the plaintiff had a verdidl with nominal damages. 

Scarlett 
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till. Scarlett for the plaintIfF. 


Squires 

V. 

'Whisker. 


# 

Andrews for the defendant. 

[Attornici, BirkiU aiid Re<kt.\ 


Vide M^AlIefter v. Hadeiij 2 Campb. 438. Huffey n. Crickitt* 

poflf x68« 


Fridayt 
Dec. 13. 

To fupport an 
«verment in a 
declaration on a 
policy of infu- 
ranee on goods 
“ that the ftiip 
with the goods 
on board when 
St A. was ar. 


Carruthers V. Gray. 

'JpHIS'was an a^on on a policy of infurance on 
goods by the Antoinette Elizabeth from London 
to Peterfturgh. 

The declaration averred that the fliip, with the 

refted by the goods on board, when at Cronjladt, was arrefled by 

the perfons exercifmg the powers of government there, 

thwe *and'hi *he goods wcrc then and there by the faid perfons 
goods were then feizcd, detained and confifeated. 

and there by the 
faid perfons 
feized, detained 
and conSfeated,** 
it is enough to 
Ihew that tlie 
goods were for. 

on'^rd the^thl^ and never delivered to the confignees. 

by the officers cS 
government, 

and never delivered to the con<ignecs;-^without putting in any fenttnee of condemnation. 

There is not an implied warranty on the part of the owner c** goods infured, that the Ihip fliall 
be in all refpeflsproperly documented. Therefore, where from an omiffion of (Im captain, the gooda 
infured on a voyag# from this country to a foreign port are not mentioned in the fliip*a manifel^ at re« 
quired by 13 & X4 Gar. 3. c, iz. and other itatutes, but the lols is not occafioned by this de* 
M;— -the undsrwritari are liable. 

8 Starlett 


It appeared that on the Ihip’s arrival at Cronjladt^ 
her hatches were fealed down, and her cargo was after¬ 
wards forcibly uploaded by the officers of goveminent. 
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Scarlett for the defendant contended, that to fup- 
port the averment; as to the lofs, it was neceflary to 
prove that the goods had been confifcated, and to put 
in a fentence of condemnation, • 

Lord Elleniorough. —Literally to ftiew conjifca- 
iiony it would be neceflary to prove, that the proceeds 
of the goods came to the treafury of the ftate; but I 
think the averment is fufiicientiy i'uflained by proof, 
that the goods were forcibly taken poflelfion of by the 
officers of government. 

The defence was, that the goods had not been re¬ 
gularly entered in the fliip’s manifefl for exportation. 
Stat. 13 & 14 Car. 2. c. ii. § 2., and 8 G. ». c. 16. 
require, under penalties and forfeitures, that the 
captain of every Ihip before failing fhall deliver in 
at the cuflom-houfe a paper called a Manifefl, contain¬ 
ing a flatement of all the contents of his cargo: and 
it was proved that the only Manifefl delivered by the 
captain of this fhip before failing on the voyage in 
queflion, entirely omitted to mention the 16 bales of 
merchandize on which the prefent infurance was 
effefted. 

It 2q>peared however, that they had been regularly 
pafled at the cuilom-houfe Sy the ihipper; that the 
cockets were duly made out and filed; that the goods, 
which might be lawfully exported without paying any 
duty, were put on board the ihip in the common 
coiufe of bufinefs at noonday; and that the omiflion in 
ahe Mwifeft was folely imputable to the negligence 
of the captain. 

Lord 
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m 

i8xi* 


Carhu* 

THERS 

V. 

Gray* 


.Saturday» 

Dec. X4. 

A carrier em¬ 
ployed by A. 
firll to carry a 
fum of money to 
B. and thtn the 
like (urn to C., 
in an a^lion J^y 
A. agatnlh . is a 
good witnefs 
fom necelhty to 
prove that by 
nUlake he de¬ 
livered the fiilt 
fum to C. as 
well as the It- 
cpnd» 


Lord Ellenborougii held, that this omiillon did 
not render the voyage illegal, fo as to vitiate the po* 
licy, and that as it had not occaAoned the lofs, the un¬ 
derwriters were liable'. 


Verdid accordingly. 
Park and Marryai for the plaintiiT. 

Scarlett and Adam for the defendant. 


f AttornieSi CrotoJer i*f Co, and Palmer Uf (is.] 


Fidf Bell V. Carftairs, 14 Ball, 374. 


Barker v. Macrae. 


jy^jONEY had and received, to recover the fum of 
19/. loj. 8^. 


The plaintiff was a fliop-keeper at Wanfted, and ac- 
cuftomed to be fupplied with goods, fometimes by 
the defendant, and fometimes by one Copley, tradef- 
men in London. In Oftober laft, being indebted to 
Copley in 19/. loj. 8c/., he employed aat AJh, the 
Wanjled carrier, to pay this debt. AJlo inftead of de¬ 
livering the money to Copley, delivered it by miftake to 
the defendant, to whom the plaintiff owed nearly the 
fame fum. The defendant afterwards font in his bill, 
which was paid a fecond time, through the agency of 

AJh, 


To 
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To prove this cafe, AJh was called as a witnefs on 
the part of the plaint iiF. 


iftii. 

Baksh 


Garrow for the defendant infided, that he was in<r 
terelled, and could not be examined without a releafe.' 
He was primd facie liable himfelf, and he mull repay 
the money to the plaintiff, unlefs, by his evidence, he 
could fix the defendant. 


Macrai. 


Lord Ellcnborough. — I think he is a witnefs of 
nccefilty, and may be examined without a releafe. 

The plaintiff had a verdift* 

Park and Scarlett for the plaintiff. 

Carroiu for the defendant. 


[Attornieiy Smith and JlUJltn,] 


Hammond and Others v. Dufrenb. Mwittf, 

Dec. 16. 

^'rHlS was an aftion on a bill of exchange for The dmirer of 
301/. lys. lod. dated 25th April 1811, drawn by 
the defendant upon and accepted by Meffrs. Dufrene 
& Penny, payable at three months ^ter date. ew eftaj m 

' * ' ihe hands of the 

drawee at anj 

To excufe the proof of notice to the defendant of dM*hK •** h** 
the difhonour of the bill, one of the acceptors was eomfnfdM.^’’ 
VoL. III. L called. 
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, called, who flated, that when the bill was drawn and 

, Hammond^ accepted they had no cft'cds of the drawer in their 
and Others hands j but that before the bill became due, he paid a 

Duf^'ene. 4°°^* 3Ccount. 

I 

Park for the plalntilF infilled, that this was an ac¬ 
commodation bill, and that the drawer therefore was 
not entitled to notice of its dilhonour. 

Lord ELLENBORouon .—1 think the drawer ii’'^ a 
right to notice of the dilhonour of a bill, if he lias 
. ell'etls in the hands of the acceptor at any time before 
it becomes due. Jn that cafe, he may reafonably cx- 
pod that the bill will be regularly paid, and he may be 
prejudiced by receiving no notice that it is dilho- 
noured, I am aware that the inquiry has generally 
been as to the Hate of accounts between the drawer 
and drawee when the bill was drawn nr accepted ; 
but I conceive the whole pcriotl nuill be looked to 
from the drawing of the bill till it becomes due, and 
that notice is requifite if the drawer has clFects in the 
hands of the drawee at any time during that interval. 
Therefore if the defendant in this calo paid a Aim of 
money for Meflrs. Diifrcne & Penny before the 28tli 
, July* you muft prove that he had due notice it was 

not paid on that day by the acceptors. 

The cafe was afterwards brought before the Court, 
but the diredion of the Judge at nifi prius upon this 
point was not qucAioned, 


* Park 
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Park and Abbot for the plaintifijl 

Beard for the defendant. 


[AttornicS) Szvatn Co, and BMelock^ 


Vide Lcggc V, Tliorpc, ^ Cainpb. 3 xo. Thackray v. Blackett^ 
P'JU i'->4- 


Barfoot and Others, Executors of John Wilkes, 
-y. Goodall, Dickenson the Elder, Dickenson 
the Younger, and Eisher. 

^I^ONEY had and received. 

\ 

Goodall and the two Dlckenfons pleaded their bank¬ 
ruptcy, which was not difputed; Yijher^ the general 
ilTue of mn ajjumpjit ; and the only quellion was, 
whether he was liable as a partner with the others? 

d’ho defendants were formerly bankers, with whom 
Mr. Wilkes^ the tellator, kept cafli for a confiderable 
number of years. Fijhcr was a partner in the banking- 
houfe at the time PVilkcs*^ account was opened. Ftjher's 
name appeared at the beginning of the cafli-book in 
which Wt/kes's account was kept, and no alteration of 
firm was mentioned in it. In point of fa£t, Fi^cr 
ccafed'to be a partner in 1799. No advertifement 

I< 3 mentioning 



Hammokd 
and Others 


w. 

• Dukrene* 


ThurfJiv, 
Dec. 19. 


A (Ii m^.c of 
p.irrnprs in n 
banking'houre IS 
fiitficieiiflv no¬ 
tified to the ctf* 
lomcrs of the 
lioule, by A 
c’langc in the 
'pitnicd cheques. 
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1811. 

Baufoot 
and Other* 
v« 

COOOAII. 
and Other*. 


menUoning the clrcumftance was publiflied in the 
Gazette, nor was any circular notice fent round to the 
cuRomers of the houfe. In 1805 the partnerfliip 
became bankrupt with a balance in their hands belong¬ 
ing to the teRator of about 2000/. 

Park for the plaintiffs contended, that Fijher conti¬ 
nued liable as a partner, and he relied upon Gorham v. 
Thompfoitf Peak. Caf. 42, where it was decided, that 
when partners diffolve their partnerfhip it is incumbent 
on them to publifh notice of fuch diffolution in the 
Gazette, or they will be liable to creditors; and Graham 
V. Hope^ Peak. Caf. 154. in which Lord Kknyon held 
that even notice in the Gazette is not fufEcient to affe^ 
a creditor, without evidence that he had read it. 

' It appeared, however, that when FiJJjcr retired, 
the printed cheques were changed from “ Dtekenfon^ 
Coodall Sjj* Fijher,*’ to “ Dickenfon, Gooifall Ss* Co /’* 
and that afterwards when Dickenfon the younger, 
became a partner, the printed cheques were again 
changed to “ Dickenfon, Goodall and Dickenfm.** 
A great number of cheques in all thefe forms were 
produced, and proved to have been filled up and 
figned by the teftator. 

It was ftill maintained on the part of the plaintiff, 
that Fijher was liable, as he had given no exprefs 
notice of his withdrawing from the partnerfhip, as 
the attention of a cuRoiner might not be drawn to 
the form of the printed cheque, and there,might 

for 
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for various reafons be a change In the firm, while the 
partners themfelves remained unchanged. 


1811: 



Bakfoot 
and Othera 


Lord Ellendorough. —I think the change in* (jooBALt 
the partnerihip was fufficiently notified by the change and other*, 
in the cheque. It is the habit of banking-houfes to 
intimate in this manner that a partner has been in¬ 
troduced or has retired. When the teflator had been 
accuflomed to draw upon cheques fumi/hed him with 
the name of and others .were fent him with 

the name of FiJ}jcr omitted, before ufing thefe it 
became him to inquire what change had really taken 
place; and when he did continue to ufe them, I 
muft prefume that he was perfectly well aware Fijher 
had retired, and that he continued to deal with the 
houfe upon the credit of the other partners. A 
circular letter to the cuftomers might be more regular; 
but I think a change of cheque is fulheient notice of 
the diffolution of partnerihip to thofe who have 
drawn cheques addrelfcd to the new firm. 


Plaintiff nonfuited. 

Parkt RichardfoTit and Titzgerald for the plaintiff. 

The Attorney Gencrttl, Gdrrow, and Gurney for the 
defendant. 


[Aiforiucs, Bikkntll and 


II - -- _ _ _ . ^ ^ 

r 

, Ncvvfomc v. Coles, 2 Caznpb, 617. 
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Saturday, 

Dec.iz. 

Where there Is 
a policy on goods 
as may he tiierc* 
after declared 
and viUind, the 
dc:lir..tion of 
interelL to he 
availahle, nmlthe 
commiinlcatcii to 
the un^lerwMters, 
or lornc one on 
their be¬ 

fore intclhj;»*ncc 
isrecciv'.d 'f i!ic 
lofa: Dot the 
decUratioii of 
intcreii is not a 
condition prece¬ 
dent ; and if 
none is niarle« 
the policy is then 
0]^n inltend of 
being valued,and 
upon proof of 
incerett at the 
trial, die affured 
will he tiKitltd 
to recover. 


Harman ahd Others -o. Kingston. 

'I'HIS was an aftion on a policy of infurance dated 
ift Auguft 1810, on goods by the Ihip Maria, 
“ at and from Gottenburgh to port or ports of dif- 
charge in the Baltic.” By a memorandum at the 
foot of the policy, the infurance was declared 10 be 
“ on fugar and cottoh as might be thereafter declared 
and valued.** 

The declaration alleged that the goods were duly 
declared and valued before the lofs. 

A clerk of the plaintiffs ftated that on the ad of 
October 1810, he wrote out and figned, by order of 
the affured, a fpccification of iniereft with a valuation 
of the goods infured on a feparate piece of paper, 
which he wafered to the policy; but he could not 
fwcar that he had fhewn it to any of the underwriters 
or to any other perfon, till after intelligence of the lofs 
had been received. 

The Attorney General objefVed, that this private 
memorandum of the clerk, which he had kept a fecret 
from all the world, could not be confidered a declara¬ 
tion of interefl: within the meaning of the policy. 
The objeft was to inform the underwriters before a 
lofs happened of the particular goods infured, and of 
the value put upon them, that they might be protefted 

from 
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from any finifter praftices on the part of the affured. 

But if this declaration were fuflicient, it would be un- 
iiccell'ary to communicate any declaration till the day and Others 
of trial, or there might be twenty declarations privately 
written and ligned before ihe lofs, and that one after¬ 
wards produced which according to the event would 
bell fuit the purpofe of the parties. 

Gnrrow and Dofanquet, contra^ maintained that It 
was merely a qucltioii as to the credit of the witnefs. 

It he was believed, there had been a declaration made 
on the 2d of Odtober, and the lofs did not happen till 
the 18 th of November. The declaration of intereft did 
not require the alfent of the underwriters; this.policy 
did not ftipulate, as is fometimes done, that it fliould be 
authenticated by their initials; had it been (hewn to 
them on the 2d of October, they could not have obje£led 
to it; and therefore if the witnefs fpokc true, they 
were precifely in as good a fituation as if on that day 
it had been (hewn tt) every one of them. Henchman 
V. Offley^ 2 lieu. Bl. 345 in noth, was cited as in 
point. 

Lord Ex-LENBORotjcjii. — A declaration neceflarily 
imports two parties, the perfon who makes it, and the 
perfon to whom it is made. How can I confider an 
uncommunicated inftrument a declaration.? Had it been 
communicated to any perfon, or if it had been written 
on the policy, fo that the party could not recede, 
perhaps that would have been fuflicient. I allow that 
a declaration of interefl is no contraft, and does not 
require the aflcnt of the underwriters j but it muft 

L 4 be 
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^ ^ be communicated in fuch a manner that the aiTured 

Harman cannot recede from it. Here there would have been 
and Others no evidence that this inilriiment ever exiAed if it had 

Kinoston. ^“*^cd the aiTured to deftroy it, or to fubftitute another 

m its place. 

Garrow then propofed to prove the loading of the 
goods, and their value, as in the common cafe of an 
open policy. 

Lord Ellenborough at firfl: entertained fome 
doubts whether this could be done} and whether 
upon a policy of this fort the declaration of intereA 
is not a condition precedent, which muA be fulfilled 
by the affured before the liability of the underwriters 
attaches: but after further confideration, His Lordfhip 
faid, I have now fully made up my mind, that where 
there is an infurance on goods as may be thereafter 
declared and valued, this gives the affured a power by 
duly declaring and valuing before the lofs to make it 
a valued policy; but that if the affured do not fo declare 
and value, it is then an open policy, and the intereA is 
matter of evidence at the trial* 

The Attorney General .—^My lord, I feel myfelf bound 
entirely to fubfcribe to that doflrine; and had I been 
aware that the plaintiffs could proye theintereA, I fhould 
not have made any obje^lion. 

Tn an t^ion oa The plaintiffs* cafe being made out, the defence fet 

• policy of 
fura»c« it it no 

dttfcncr wider the general iflTue, that the peHonsintpreneJ who were neutrals vhen the polky 
oilcAed and tliolui* happened, had become alien enemies before action brought. 


up 
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up was, that the perfons intereded (fix in number) are 
now refident at Bremen, which is annexed to France, 
and are therefore alien enemies, fo as to be incapable 
of taking advantage of a licence granted to them when 
they flood to this country in the relation of neutrality. 

It was proved that they were all living at Bremen in 
the latter end of the year 1810, and the Attorney Gene¬ 
ral contended, that till the contrary was fhewn it mufl 
be prefumed they had lived there ever fmce. 

Lord ELLENBOR0ur,H—I think this is no defente 
upon the general iffue. The faft of the perfons inte- 
refted having become alien enemies fmce the Iqfs, only 
goes to fufpend the remedy, and ought to have been 
pleaded in abatement.—Befides, you have given no evi¬ 
dence where thefe perfons were born, nor proved that 
they were living in a hoftile territory at the time of 
aflion brought. You have not fhewn them to be 
enemies either by birth or by domicile. How do I 
certainly know that they were not all Britifh fubjefts 
who left Bremen as foon as they could after that place 
was ufurped by the French, and are now carrying on 
trade within the realm of England ? A defence of this 
fort which goes merely in difability of the perfon is to 
be made out by the ftriaefl proof. 

Verdift for the plaintiffs. 

A new trial was afterwm'ds moved for on the ground 
tl^af the perfons iQter^fted were become alien enemies. 

A Tul6 



Hakmav 
and Others 


V. 

Kihostoii. 

To prove that ft 
pcridii wii an 
alien enemy at 
the timeof ac« 
tion brougistt it 
ia not enough to 
Ihcw that he was 
fome time befor* 
domiciled in a 
territory which 
has become ho& 
tilci without 
Ihcwing that ho 
was a native of 
chat urritory. 
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1811. 

J 

Hjikman 
and Others 

V. 

Kingston. 


A rule to fhew caufe was granted, but afterwards dif- 
charged, the whole Court being clearly of opinion that 
this not being a perpetual bar to the action, it was no 
defence upon the general iffue. 


Garroiv and Bofanquet for the plaintiffs. 

The Attorney General, Carr, and Richnrdfon for the 
defendant. 


[A’.toinics, Str.Uh auJ If CorjUU*} 


BAGLEiionn v. Walters. 

IH'j. IJ. 


II .. IV , 

'tt'tfh ‘ill - Vs 
J.lli.t ii n*'** 
Jiabic to . II .1C- 
tion iu lidjiccH 

*)( l.U<Mit o» 

•vliich li** Kiit XV 
erf \\ iIIk'Ii! 
crlofiiig r.t tnp 
’ rune of the f it?, 
«nlef» lit- ulctl 
fame 

k’OIKV* .1 \h vUl 

Irom th« 
puKiTalcr. 


'Ji'MF. fii ft count of the declaralion ftated, that the 
plaiiuifl’oii &c., at &c., bargained with the defen¬ 
dant to buy of him a certain I'hip, which the defendant 
then and there knew not to be a good, found veffel fit 
for fea, but on the contrary thereof to be unfound, 
and to have 26 of her floor timbers broken j never- 
thclcfs the defendant by falfely and fraudulently war- 
ranting the faid fltip to be a good found veffel fit for fea, 
afterwards &c., falfely and fraudulently fold two- 
third parts of the faid fhip to the plaintiff. ~ The 2d 
and 3d counts ftated the warranty to be, that the fhip 
was in excellent condition, and that fhe was fea-worthy. 
The 4th averred, that the defendant knew the fhip 
was not fea-worthy, but on the contrary thereof had 
26 of her floor timbers broken, neverthelefs by falfely 

and 
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V, 

Walters, 


and fraudulently from the plaintiff that the 

fhip was not fea-worthy &c., falfely and fraudulently BagIehols 
fold two-thirds of her to the plaintiff. The 5th count 
was for falfely and fraudulently reprefenting to the plain¬ 
tiff, and inducing him to believe that the fliip was fea- 
worthy ; and the lafl count for falfely and fraudulently 
reprefenting to the plaintiff, and inducing him to believe 
that fhe was in excellent condition, — both laying a 
feienter. 

Plea, the general iffue. 


The defendant in May laft being about to fell the 
veffel in queflion, printed the following particulars of 
falc, a copy of which was delivered to the p^iintiff. 


^ “ For Sale. 

“ The Good Brig Iris. 

“ Burthen per regifter 208 tons : will carry 17 keels 
“ of coal and glafs, or 300 loads of timber : has lately 
“ delivered a cargo of fugar from the Weft Indies in 
“ excellent conditmi : is well found in all kind of ftores 
which are in good condition. Hull, marts, yards, 
“ ftanding and running rigging, with all faults as 
they now lie.’* 

The plaintiff then purchafed two-thirds of the ihip, 
which were conveyed to him by the defendant in the 
common form. 


The Attorney General undertook to prove, that at 
the time of the fale the fhip had fevcral fecret defeds 
in* her; that thefe were known to the defendant, and 
that he did not difclofe them to the plaintiff. He 
maintained that the defendant was bound to do fo, 
* although 
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Baglchole 


V. 

Walters. 


although the fliip was to be taken with all faults ; 
and he relied upon Mellijh v. Motteux, Peak. Caf. 115, 
where Lord Kenyon, under circumllances precifely 
lik6 the prefent, held, that the feller of a (hip is bound 
to difclofe to the buyer all latent defeats known to 
him, obferving that the terms to which the plaintiff 
acceded of taking the (hip with all faults^ and without 
w'arranty, mull be underdood to relate only to thofe 
faults which the plaintiff could have difeovered, or 
which the defendants were unacquainted with.** 


I.ord Ellendorough. •— I cannot fubferibe to the 
do£lrinc of that cafe, although I feel the greatefl refpe^ 
for the aftthority of the Judge by whom it was decided. 
Where an article is fold with all faults^ I think it is 
quite immaterial how many belonged to it within the 
knowledge of the feller, unlefs he ufed fome artifice 
to difguife them, and to prevent their being difeovered 
by the purchafer. The very objeft of introducing fuch 
a dipulation is to put the purchafer on his guard, and 
to throw upon him the burthen of examining all faults, 
both fecret and apparent. I may be pofTeffed of a 
horfe I know to have many faults, and I wdih to get 
rid of him for whatever fum he will fetch. I defire 
my fervant to difpofe of him, and inflead of giving a 
warranty of foundnefs, to fell him with allfaults. Hav¬ 
ing thus laborioufly freed myfelf from refponfibality^ 
am I to be liable if it be afterwards difeovered that the 
horfe was unfound ? Why did not the purchafer ex¬ 
amine him in the market when expofed to fale ? By 
acceding to buy the horfe with all faults, he takes upon 
himfelf the rifk of latent or fecret faults, and calculates 
accordingly the price which he gives. It would bo 

moft 
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moft inconvenient and unjud if men could not by igji, 
ufing the ftrongell terms which language affords ob- t — ■— u 
viate difputes concerning the quality of the goods 
which they fell. lu a contrail fuch as this, I think Walters. 
there is no fraud, unlefs the feller by pofitive means 
renders it impoffible for the purchafer to deted latent 
faults; and Tmake no doubt that this will be held as 
law when the queftion fhall come to be deliberately 
difeuffed in any court of juftice. 

4 

The Attorney General then, faid, he was inftriifled 
he (hould be able to fhew, that when the defendant 
himfelf purchafed this fhip, her flooring was taken up, 
and her feams were open, fo that he muff have feen her 
floor timbers broken and her knees decayed; *and that 
before expofing her to fale to the plaintiff, he purpofely 
nailed down the flooring, and clofed jthe feams, that 
thefe defers might not be difeovered. 

Lord Ellenborouch faid, he would receive this 
evidence. — It appeared, however, that no artifice of 
this fort had been employed, and that while the fliip 
was on fale, thofe who were in treaty for her had a 
full opportunity of examining her condition.-—Where¬ 
upon the Attorney General fubmitted to a nonfuic. 

The Attorney General^ Garrezv, and Marryat for the 
plaintiff. 

Tark and Lattes for the defendant. 

[Atcornies, Ht/gert and SaviarJJ\ 


yide Parkiofon v* Lee, t E.ift, 314. and the r.uthontied tLere 
coliedted. 


Robinson 
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i8if. 

Monday, 

Dec. 23* 

Where there 
B policy on gi)Ovls 
by (lii)i or Hiips 
to be thereafter 
declared, li' the 
broker hy niif^ 
take mdkeb a 
written decl.ira.* 
tioii upon tjoods 
by a vvrcuj' ftwp, 
to wiiith the un¬ 
der vriicis put 
their initials; 
he m^y after* 
waids in enm- 
pliance with the 
orders of the 
alTurcd, declare 
upon goods by 
anoihrr Ihip, 
witliout tlic 
alllM.t of the un- 
deivvriCerN, and 
without a frclh 
llamp. 


Robinson v. Touray. 

f 

’’I'lnS was an aftion on a policy of infurance dated 
17th July 1810, at and from Archangel to Great 
Britain, on goods to be thereafter valued'and declared, 

by lliip or fliips. The interefl; was in Brandt, Roddc 
y* Co. of Archangel, 

On the 16th of October the brokers called on the 
underwriters to fubferibe the following declaration : 

“ The intereft attached to this policy is hereby de- 

« dared to be fliippcd on board the Tweendc Vernier 
“ and the Neptunus.” 

I'he d.-ujidant and the other underwriters put their 
initials to this declaration. However, it was a mere inif- 
take on the part of the brokers, Brandt, Ro He ^ Co. 
having no goods on board cither of thefe ihips, and 
having given no orders to declare upon them. On 
the 7th of November, the brokers being directed tf> 
declare upon the America, called upon the underwrit¬ 
ers to fubferibe a declaration in the following form: 

Ihc declaration of interefl on this policy made 
“ 16th Oflobcr by the Tuwende Fenner and Nep- 
“ tunas is hereby cancelled, and in lieu thereof, the 
“ following cargo America is declared to form the 
« intereft, and is valued as follows, &c.” 



12 
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The defendant did not fign this laft declaration, al¬ 
though it was figned by feveral of the other under¬ 
writers.—The cargo of the America was loft by thq 
perils of the fea. , 


a 

Robinsqii 

V. 

Touiav 


Garrow for the defendant infifted, that the policy 
never attached upon the America. "When the intereft 
was declared upon the Tweende Venner and the iVi^- 
iunus, it was the fame as if thefc two fliips had been 
named in the policy, and another (hip could not be 
fubftituted without the defendant’s aflent. — The ftamp 
laws likewife prevented the fubftitution, even had it 
been made with the full alTent of the defendant and 
all the other underwriters. Immediately upon the 
firft declaration of intereft, the policy was complete; 
and the underwTiters w'ould have been liable upon 
the (hips therein fpccified, had they brought any goods 
belonging to Brandt, Rodde Sff Co. After that, there 
could be no alteration in the fubjeft matter infured 
without a frefh ftamp. 


Lord Ellenborougii. — I am of opinion that the 
declaration of intereft does not require any aflent on 
the part of the underwritervS. They put their initials 
to it, not for the purpofe of expreffing their aflent, 
but to authenticate the declaration, and to prevent 
fraud in changing the fubjeft matter Intended to be 
covered by the infurance. The contraft between the 
parties is complete when the underwriters have figned 
the policy. The declaration of intereft is the merc- 
exercife of a; power conferred upon the afTured. It is 
generally put upon the policy for convenience; but 

this 
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tS 9 

i8ii. this is not neceflary; nor is there any neceflity for its 

* 7 loBniso»r^ being in writing. There was here a blunder in the 
V, names of the (hips hrll declared. If this was without 
Tousay. fraud and without jarejudice to the underwriters, I 

think it might be corrected without the alTent of the 
defendant, and without a frelh (lamp. It is the fame 
as if a verbal meflage had been fent by a porter who 

mifdelivered it. The firll declaration did not form 

0 

any part of the contraA. It was a corrigible miflake, 
and it was corrected. The policy therefore attached 
upon the cargo of the America in the fame manner 
as if no prior declaration had been made. 

Another defence fet up was, that the licence did ' 
not pro*.e£l alien enemies. The plaintiff, however, 
had a verdifl. 

In the enfuing term Garrozu moved for a new trial, 
on both grounds, taken at nifi prius. But upon the 
firft the Court refufed a rule to fhew caufe, being 
clearly of opinion, that under the circumflances of the 
cafe, the policy did attach on the cargo of the America. 

The Attorney General^ Park, and Gafelee for the 
plaintiff. 

Garrow and Nolan for the defendant. 


^ttorniety Gngfift C«. aoj 


Ktit Htnnaa Kingfton, cwtt ijo. 


Brown 
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Brown v. Carstairs. 


Tuefaayi 
« Dec. 


'J^'HIS was an aflion on a policy of infurance on goods 
at and from London to Archangel. The duration 
of the nfk was defcribed in the words of the common the goods ^re 
printed form — “ until the goods ffiould be there dif- 
charged and fafely landed.** SeM of *go. 

* vernment therei 

The declaration averred that the fhip arrived at in tlia gorera 
Archangel ; but that before the goods were difcharged hOTfes 7 if*tiiu 
or fafely landed, they were feized and detained by the i*** “‘‘“f*. 

* . »' mode in which 

perfons exercifing the powers of government there. **"‘*jf 

though th« goods 

As foon as the veffel arrived at Archangel her hatches 'wSd'JonliS 
were fealed down, and a cuftom houfe officer remained ^ govern- 

^ meitt) and are 

conftantly on board. Leave was refufed to unload the never m the pof* 

cargo for feveral weeks; and at laft it was unloaded configneca. 
into praams or lighters belonging to the government, , 

under the infpedion of an officer, and lodged in a 
government warehoufe, where the coniignees had no 
controul over it, and were not even permitted to fee it. 

The whole was afterwards condemned, on the ground 
that the (hip had come irom London^ inftead of Teneqffe 
as was reprefentedby the limulated papers which fliecar* 
ried.—It appeared, however, to be the uniform courfe 
of tranfa^^g bufmels at Archangel that when a ffiip 
arrives her hatches are fealed down, tl^t a cuftom houfe 

officer remains on board till ihe is unloaded, and that 

• * 

the goods muft be carried in the firft inftance to the 
VoLe in* M govern* 
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»8it. government vrarehoufes, where they remain till the 
I-,, “ • " duties are paid. 

Drown ' 

V. 

Carstaiks. . The Attorney Ceheral for the plaintiff infixed, that 

the goods in queftion never had been fafely landed, and 
that the underwriters were refponfible for the lofs, 
which muft be referred back to the time when the 
cargo was difeharged from the fliip into the government 
praams under the rnfpedion of a government officer. 
By fafely landed muft mean, landed fo as to be once 
in the poffeffion and under the controul of the con- 
fignees. It muft be a landing which is available and 
beneficial to the perfons interefted. Had the goods 
been paptured at fea and carried into Archan^l, in one 
fenfe they would have been fafdy landed there j and 
it was only in that fenfe they could be faid to have been 
fafely landed as the cafe a£iually ftood. He referred 
to the tafe of Waplet v. Eames, Sir. 1 245, in which 
Lord C. J. Les is ftated to have held, that a fhip is not to 
be conftdered as having been moored 24 hours in good 
fefety, till flie has been fo long in a condition to deliver 
her cargo. On the fame principle, goods could not 
be faid to have been fafely landed, which had never 
reached the hands of the confignees. 

Lord Ellenborouoh. —The queftion here is, 
whether thefe goods were feized and detained by the 
RillTian government btfore they were difeharged and 
fafely landed. I fee no evidence of fuch feizure or de- 
tentioji. The goods were landed according to the ufual 
courfe of trade at the port of Archangel. This is all 
the underwriters undertook for* The poficy fays 

nothing 
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nothing of the goods being in the polTeflion or under 
the controul of the conhgnees. At almoft every port 
in Europe where a revenue is raifed upon goods im> 
ported, the confignees have not the dominion over the 
goods till the duties are paid, and the goods may at 
any time be feized if they are found to be contraband. 
But if the goods are once landed in the ufual courfe of 
bufinefs, the underwriters on fuch a policy as the pre> 
fent are not liable for any fubfequent lofs. It was 
meant to indemnify againft marine not terrene perils. 
If perfons would be fecured againft the cupidity of 
foreign governments, or the inforcement of fifcal re* 
gulations when the goods are once alhore at the port 
of dellination, the inftrument mud be differently 
framed. This policy cannot receive the extenfion con¬ 
tended for, without the greateft injuffice to the under¬ 
writers, and that ufeful body of men muff abandon the 
praflice of infuring altogether if new rifles are thrown 
upon them for which they never became refponffble. 


i8ii. 



Broww 


V. 

Camtaus. 


Verdift for the defendant. 


The Attorney General^ Garrow and Marryat for the 
plaintiff'. 

Topping^ Scarlett and Campbell for the defendant. 

[Attoraietf C«. and Blunt .BatwivM.] 


VuU Bell V. Bell, X Csunpb. 475. ' 

M 3 


Thackrat 
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SttuMty, 

Jail. 1*. 

drawer of 
two bllU of cx- 
chatige, before 
they bccfloie (^ue 
received notice 
th;ir rhey were 
accidently de* 
ftroyr.d, »nd was 
called \i\ton to 
give others in 
their (load ac* 
cording U\ the 
ftatutc 9 & la 

VMieil the bills 
were drlvvii, he 
had no effedU in 
the halide of the 
aci'C]>tor$) hot 
before either was 
flue«the acceptors 
were indebted to 
him to aik amount 
Icfs than une of 
the billsi and be¬ 
came bankrupt. 
//e/<f,thrit he \\2S 
sieve;thcleis en- 
litlod to notice 
of the dillioiK^ur 
oi both bills. 


TkACKRAY V. BLACitElT- 

'JpHIS was an adiion on two bills of exchange drawn 

by the defendant on Prejlon ^ Sons, payable to 

his own order, and indorfed by him to the plaintiff. 

The firft for 1833/. 7/., was dated loth Oftober 

1809, the other for 1835/. of 

October 1809, and both were at 6 months afterdate. 

* 

After the bills had been accepted and indorfed, 
and fome time before eitlicr was due, they were left for 
payment with the acceptors, who by iniftakc deflroyed 
them. Tlie plaintiff immediately gave notice of this 
circuiAflance to the defendant, and required him, as 
drawer, to give new bills in their (lead according to 
the ftatute 9 & 10 W. 3. c. 17. This the defendant 
refufed to do. In a few days after, Prejion Ssf Sons 
became infolvent. The bills, however, as they re- 
fpeftively became due, were jtrefented for payment; 
^ut no regular notice was fent to the defendant of 
their diflionour. The bills were drawn merely for 
the defendant’s accommodation ; but before they be¬ 
came due, he had contradled engagements on account 
of Prejlon Ss* Sons to the amount of about 1000/., 
and they were fa much indebted to him at the time 
when they flopped payment. — The objeftion being 
taken, that the defendant was difeharged for want of 
due notice of the difhonour of the bills. 


The Attorney General for the plaintiff contended, 
that under the circumftances of the cafe no fuch no- 
tice was necefl'ary. Before the bills were due the de¬ 
fendant 
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fendant was informed they were deftroyed; and being *8ta. 
likewife aware that the acceptors were infolventj he ThTckrvv 
mufl have known pcrfediy well that they could not v. 
be paid. Notice of the difhonour of the bills would ® 
have given him no information, and he could not pof> 
fibly have fuffered any prejudice from the want of it. 

At any rate, the objetlion could only apply to the firft 
bill; for that alone would abforb the whole balance 
due from the acceptors, and leave the other a pure 
accommodation bill from its date till the moment it 
became due. 

Lord-ELi.ENBORouGH. —It is well fettled that the 
infolvency or bankruptcy of the acceptor dges not 
difpenfe with due notice of the diftionour of the bill 
being given to the drawer. Then, does it make any 
difference in this cafe that the bills were deftroyed 
before they became due ? 1 think not; for they might 
(till have been paid with or without an indemnity, and 
the defendant not hearing that they were difhonoured, 
might have been prevented from preffing his remedy 
againfl the acceptors. The excufe of want of effedls 
in their hands, 1 think, is equally unavailing as to both, 
bills. I cannot make any diftindion between the two. 

If there was an open ac^count between the parties, and 
the acceptors were indebted in any fum to the drawer 
before the bills became due, I cannot fay that he mufl 
neceffarily have been aware before hand that either 
of them would be difhonoured. Judges of great 
authority have doubted of the propriety of the rule 
laid down in Bickerdike v. Bolman; and I certainly 
will not give it any extenfion. 

Plaintiff iionfuited. 

M 3 Th^ 
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i8ij. In the enfuing term the Attorney General was re- 

Vhackrav ® caufe why there Ihould not be a 

V. new trial) all the Judges being of opinion that the de- 
Blackktt. fendant was entitled \o notice of the dilhonour of both 

bills. 

The Attorney General^ Garrow and Copley fgr the 
plaintiff. 

Far^, Topping and Holroyd for the defendant. 

[Attomi^s, Lambert and Fiexrtey,'\ 


Vide Hamond v, Dufrcfne» ante 145. 


Sirurda^Tt 
iak lu 


Clegg v. Levy. 


ififtamphne- an aftion for goods fold and delivered, the 
”udLy'of in ‘ principal defence fet up was, a partnerlhip between 
ilfrforX " plaintiff and defendant in refpeft to the goods in 
country, >11 qucflion. To prove this, an unftamped agreement 

agreement made ^ . , • u v J r j u • 

thtre.unUi'sii \yas put lu, wliicn had been ligned by the parties at 

onnoth.!'?!^*’’ Surinam. The witnefs who proved the plaintiff^s 
ceived in evi- finrnature to it, had refidcd as a merchant in Surinam. 

courtaofjufiiee. ftatcd that in that colony all agreements muft be 

But U is incum* % % c i* »• 111 • 

rent u|ion the itampcd to be 01 any validity, and that there is a 
fe*as^to'Ihe°vi. Written law of the colony to this effe£l, 

lidity of the 
agreement, to 

prove the law requiring the hy an authenticated copy, if it be in writii^ and if nejt, by the 

teftimony of g wiin'eis acquainted whh the laws of the foreign coui^trv. 
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1 

Lord Ellenborouch. — I (hould clearly hold, 
that if a ftamp was necelTary to render this agreement 
valid in Surinam^ it cannot be received in evidence 
without that ftamp here. A contraft muft be available 
by the law of the place where it is entered into, or it 
is void all the world over. But 1 muft have more 
diftindt evidence of the law of Surinam upon this 
fubjed than the parol examination of a merchant. 
The law being in writing, an authenticated copy 
of it ought to be produced. Although this gentleman 
fuppofes that it applies to a|l agreements, it may 
polllbly contain an exception, like our own ftamp aft, 
as to agreements for the fale of goods, wares, and 
merchandizes. In the cafe of Bohtlingk v. Inglis (a), 
refpecting the right to ftop in tranfitu in Ru^ci, Lord 
Kenyon required the written law of Ru//ta upon this 
fubjeft to be given in evidence. I will therefore admit 
this agreement to be read, unlefs you prove in the 
fame way, that by the law of Surinam a ftamp was 
iieccirary to give it validity. 



xSr2. 



Clkgo 


tr. 

Levy. 




The agreement was read accordingly, but did nbt 
apply to the goods in queftion; and the plaintiff had a 
verdifl. 

Topping and Com^n for the plaintiff. 


Garrow and Lawes for the defendant. 


[AtcornicSf Crancb and Hoxvard^ 


(ii) 3 £aft, 38 i« and fee i £aft>5X5« 

M 4 COURT 
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COURT OF COMMON PLEAS. 


SITTINGS AFl’ER TERM IN LONDON. 


i8ix. 

An 9&\on may 
be maintained 
upun a wager of 
a rump andd^ 
mgHf wliether tlie 
defendant be 
old^r than the 
plaintiff. 

^ben u dinner 
U ordered at a 
tavern by tlie 
authority of two 
perfona who have 
laid a wager of 
m rump and d9* 
uthc win¬ 
ner pays the hill, 
be may maintain 
an action againlt 
the lofer for ma- 
arypaid to leco* 
vci the amount. 


Hussey v. Crickitt. 

^"HtS was an a£kion upon a wager of a rump and 
dozen, whether the defendant was older than the 
plaintilr. 

■ 

The declarjitipn contained fevcral fpecinl ronntf; 
upon t}ie wager, and the ufual money counts.— Pica, 
the general ijfue, 

• It appeared that the wager was laid in May 1809, 
w|ien the plaintiff, the defendant and feven other 
gentienien were dining together in furnivaPs hm Hall, 
Nothing further was done in the bufmefs till the 8th 
of June in the following year. The parties (hen 
meeting again in the fame place, it was refolved that 
each fhould name a friend for the purpofe of appoint* 
ing a day when the nueftion fhould be decided by the 
produdion of the regifters of baptifm, and of ordering 
It dinner at a tavern for the rump and dozen* The 
plaintiff accordingly named Mr, Hufd, and the 
defend (int Mr, Keene, wHq agreed in appointing the 
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14th of the fame month, and ordered a dinner on 
that day for the parties and the other gentlemen 
prefent when the bet was 'laid, at the Albion tavern in 
Alderfgate Street. At the day appointed, it was found 
that the defendant was flx years older than the plain* 
tiffl He bad notice of the dinner, but did not attend. 
The bill which amounted to 18/. was paid in the fird 
indance by Mr. Hurd. He was repaid, however, 
by the plaintiff before adion brought. —The witneffes 
dated that a rump and dozen means a good dinner and 
plenty of wine for the perfons prefent. 

Vaughan Serjeant, for the defendant infided, that 
no adion could be maintained upon fuch a wagev 
on account of its uncertainty, frivolity, ludicrous 
nature, and immoral tendency. He relied upon 
Broztn v. Lcefm 2 H. Bl. 43, in which Lord Louuh> 
BOROUGH refufed to t'ry an a£lion on a wager, 
“ whether there are more ways than fix of nicking 
feven on the dice, allowing feven to be the main, and 
eleven a nick to feven,” and Henkin v. Geifsj a Cam^b. 
408, in which Lord Ellenborough in the fame 
way refufed to try an ad ion on a wager between two 
attornies, ** whether a perfon may be lawfully held to 
bail on a fpecial orginal for a debt under 40/.” At 
any rate, the plaintiff could not be entitled to more 
than the value of one dinner to be eaten by himfelf. 
The amount of the tavern bill could in no cafe be 
confidered money paid by him to the defendant’s ufe. 

Bejl^ Seijeant, and Campbell^ contra, infiff ed, that the 
cafe before Lord Louohboiiough proceeded merely 

PA 
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'Hvs»ey 

V. 

Ckicxitt. 


on this ground, that the wager was refpedtrng the 
^ mode of playing at Hazard, a game forbid by ad of 
parliament; and in Henkin v. Ger/s nothing more was 
laid down by Lord.ELLENBORoucH, than that an 
adion cannot be maintained on a point of law in which 
the parties have no interell. But the general rule is, 
that wagers are lawful; and this docs not come within 
any of the exceptions to the rule, not being againfl; 
public policy, not injuring the charadcr or feelings of 
a third perfon, not leading to indecent evidence, and 
having no tendency to immorality. The queftion 
here was quite harmlefs. Whether or not a bet upon 
the age of a ftranger would be legal, there could be 
no objedlon to two gentlemen betting on their own. 
And inftead of any public prejudice arifing from the 
thing betted, it is for the public benefit to pro¬ 
mote conviviality and good humour. Neither could 
it be faid that the plaintiff's lofs even of his own fhare 
of the entertainment which the defendant had promifed 
to give, was frivolous in the eye of the law. It was 
lately decided in the Exchequer Chamber, that the 
lots of the hofpitality of friends is a fufficient temporal 
damage to found an aflion. Moore v. Meagher, t 
Taunt. 39. The ludicrous nature of the wager is too 
loofe a ground to proceed upon; and till the law of 
England, in imitation of the civil law, (a) lhall refufe 
to take cognizance of fponfiones ludicra altogether, 
it will be very difficult to decide which are fufficiently 

Although the rule of the civil ing fome refemblance to a wager 
law was, that no gaming or bet- of a rump and doxtn t ** Quod in 
ting (hould be permitted, to this convivio, vefcendi caufia ponitur, 
there were feveral exceptions, ineamremhmrtiliseluderepennit- 
among which there is one bear- titur,” Dig. lib. xi. tit. t. 4. 

8 grave. 
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grave, and which are too laughable for the confide- 1811. 
ration of a court of juftice. Aftions have been tried 
and fanflioned by the greateil Judges who have fat in v. 
Weftminfter Hall, upon wagers quite as ludicrous as C»icsitt. 
the prefent. Thus in Pope v, St, Leger, i Salk. 344, 
an adion was tried before Lord Holt upon a wager, 

** whether a perfon playing at backgammon having 
ftirred one of his men without moving it from the 
point, was bound to play it and that venerable Judge 
called in the aiHftance of the Groom Porter to decide 
the controverfy. So Lord Kenyon held, that an 
adlion might be maintained, to recover the Aim of 
3/. 1 oj. which the plaintiff had won from the defend¬ 
ant at the game of All Fours, the rules of which muft 
have been explained and proved during the trial.* Bulling 
v. Frojl, 1 Ffp. Caf. 236. And in M*AlleJler v. Haden 
2 Campb. 438, Mr. Juftice Lawrence, a Judge no wife 
inferior in learning or ability to either of the other two, 
without any hefitation allowed the plaintiff to recover in 
an a^lion upon a wager of “ fix to four that Bob Booty 
ihould win the King’s plate at the next Litchfield 
Races'* although this queftion might have involved'all 
the laws of the turf. — There could be as little doubt 
that the amount of the bill was money paid to the de¬ 
fendant’s ufe. Hurd paid as the agent of the plaintiff, 
who was liable to the landlord for the whole. There¬ 
fore as foon as the plaintifi* had repaid Hurd, he had 
a right to come upon the defendant for an indemnity. 

This was not a voluntary but a compulfory pa^'ment 
by the plaintiff of a Aim of money for which the de¬ 
fendant was liable. The law therefore implied a pro- 
mife on the part of the defendant to repay it to the 
plaintiff, as money advanced at his requeft. 


Sir 
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j8ii. Sir James Manstield, C. J. felt confiderable 
^Hwssp.v~* fhftuld difpofe of tlie caufe, and deiired 

. V. that it might be brought before the Court. In the 
CaicKiTT. jnean time, he diredlfcd that if the jury believed that 

Keene had authority from the defendant to order the 
dinner, they ihould find a verdift for the amount of 
the bill; and if he had nor, then they Ihould only 
award the plaintilF a compenfation for the lofs of his 
fhare of the dinner which the defendant ought to hjave 
given on lofing the wager. 

The jury found for the plaimilF with i8/. damages. 


In the enfuing term Vaughan Serjeant, obtained a 
rule to Ihew caufe why the verdift Ihould not be fet 
afideand a noniuit entered. In Ealter term following, 
caufe was Ihewn, and the qucllion was argued on the 
the fame grounds which had been taken at nifi prius. 
In addition to the former decifions, Bcjl^ Serjeant, cited 
Earl of March v, Eigot, 5 Burr. 2802, where two 
heirs apparent ran the lives of their refpeflive fathers 
againll each other, and no objeftion was made to the 
fubjed: of the wager: But Heath J., faid, that was a 
cafe not to be cited, being of very doubtful authority. 

Sir James Mahseifxd, C. J .—>1 am inclined to think 
I ought not to have tried this caufe. I do not judicially 
Know the meaning of a rump and dozen. While we 
were occupied with th^fe idle difputes, parties having 
large debts due to them and quellions of great magnj^ 
t'ude to try, were grievoufly delayed. However, the 
caufe b^jng here, we iquit now difpofe of it. There 

feems 
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feeins great uncertainty as to what is meant by a rump iSit. 
anti dozen, and it ftruck me that Keene ought to have 
paid the dinner, and brought his adion againft the d&> 
fendant. Upon confideration, however, perhaps the 
plaintiflT might repay Hurd, and bring the adion by 
reafon of his joint liability to the landlord. 


Hvssct 

CmCKltT, 


Heath, J.—I am rather forrv this adion has been 
brought, but I entertain no doubt tiiat it is maintainable. 
Wagers are generally legal, and there is nothing to take 
this wager out of the common •rule. We know very 
well privately that a rump and dozen is what the wit- 
neflcd dated, viz. a good dinner and wine, in which I 
can difcover no illegality.^ Then it appears clear that 
the defendant is liable for the amount of the bill. 
Keene having authority from him to order the dinner, 
it was a joint contrad with the landlord; and the 
plaintiff having pbid the whole, he has a right to be 
reimburfed by the defendant. 


Chambre, J. Perhaps it would have been better 
if courts of juftice had refufed altogether to entertain 
adions upon bets; but I fee nothing to didinguifh this 
bet from others on which adions have been held to be 
maintainable. It is neither uncertain nor illegal. The 
witneffes have explained a rump and dozen to mean a 
good dinner, and this is fufficiently certain. Suppofe 
an order were given to a tavern-keeper to provide a 
good dinner, would he have any difficulty in recovering 
for it whether it was eaten or ^ot ? —^I'hen where is 
the immorality ? Is it impolfible for people to fit down 
to a'good dinner without being guilty of excefs ? 1 

like- 


1 
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Hvcssr 


V. 

CaicxiTT. 


likewife think that as the parties were jointly liable, this 
is not a voluntary payment on the part of the plaintiff, 
and that he is entitled to recover the amount of the bill 
as money paid to the defendant’s ufe. 


Rule difeharged. 


Bejiy Serjeant, and Campbell for the plaintiff. 


Vaughan^ Seijeant, and Scarlett for the defendant. 

[AttornieSf Biunford Murray and StoU.1 




Vide Squires v. Wljilken, ante 140. 



CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. B. 

At the Sittings in and after Hilary Ternt, 

52 George in. 


FIRST SITTINGS IN TERM AT GUILDHALL. 


Boothbey and Others v, Sowden. 


1812. 

Saturday, 
Feb. I. 

A man being 


'jpHIS was an aftion againft the defendant as acceptor ^^afftdfnbb 
of a bill of exchange for 207/. ig/., dated 21 Aug* ch'cumftances, 

« • . 1. ° 1 • .1 1 . ° all his creditor* 

181 o, drawn by the plamtiiis, payable to their own an agree 
order at 4 months after date. The plaintiffs fought th^eVo/the***"* 
likewife to recover a balance of about 30/., under 
counts for goods fold, and money paid. Plea, the by 

_ ments, andto 

general ijfue. take hip pro- 

^niifory note* for 
the amount. ■— 

The plaintiffs* cafe being proved, the' defence fet 
up was, that in February laft the defendant being e^hofihem, 

u /TJ- u- • I L ur J O tJ.efig..mgo£th« 

embarralfed in his cu'cumilances, he was obliged to afk other* being a 
time of his creditors, and that the plaintiffs along with dmtlm! 
all the reft accordingly figned an agreement, of which 
the-following u a copy: ^ 

ihit the agree¬ 
ment has been broken on the'part of the. debtor* 

« We 
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1812. 

Boothbey 
and Others 

V. 

SOWOEN. 


We the underfigned creditors of Robert Sowden 
“ of Exeter, do hereby agree to grant him, 3, 6, 9 
** and I a months oh the hmount of our rcfpe£tive 
** demands, and to take his notes payable in London 
“ for the faid amount, provided the reft of the ere* 
ditors will do the fahte. 

“ i4Feb. 1811.” * 


Garrow for the plaintiffs contended, that this agree* 
ment was void for want of conftderation, and that at 
any rate the giving of the notes was a condition pre¬ 
cedent, which the defendant was obliged to fhew he 
had performed. 

LordELLEN BOROUGH. —T^ewas a fufficient con- 
- fideration for each of the creditors entering into this 
agreement, that it was fubferibed by all the others. 
If the plaintiffs could fhew that the defendant had 
refufed to give them the notes according to the terms 
of the agreement, they might be remitted to their 
original remedy. -But 1 think that remedy is fuf- 
pended by the agreement, tinlefs an infra&ion of the 
agreement on the part of the defendant, is proved by 
the plainti£&. 

*1 


Nonfuit. 


Garrow and Lowes for the plaintiff. 

Pork for the defendant. 

[Attomietf «nd 

« 

Vide Steinitian v. Magnus, IT Eaft, 390.1 CaiApb. 1S4. S. C. 
Bmdley v. Gregory, 2 Campb. 383. 


. SECOND 
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SECOND SITTINGS IN TERM AT WESTMINSTER* 


F£NN» on the feveral dentifes of Pswtriss and 
Thompson, v. Granger. 


iSiSi 



Mondar* 
Uh. 3/ 


J^JECTMENT for a mefluage iituate in the parifii In «A 
of St, Giht in the fields, . aiire« or two tM»*- 

fonsitlthougti^ 

A title having been made out in the leiTor Pewtrifs 
by conveyances from a perfon feiaed in fee,-— 

apIm* «RBIIOa 


The defendant propofed to call as a vritnels die other 
leflbr, Thontpfon^ in whom no tide appeared, to prove 
that by the direftion of Pewteifs he had diftrained 
upon the defendant for the rent of the premifes in 
queftion, and that Pewtrifs having thereby acknow*> 
ledged a tenancy, had precluded himfelf ftom brings 
ing an eje^ment without a notice to quit* 


An obje£don was taken, that a perfon who ap¬ 
peared on the record as a leEbr of the plamtiff, could 
not be compelled to give evidence* 


On the other lide it was infifted, that this rule ap¬ 
plied only to thofe who were parties on the record aa 
plaintiSsror defendants; but the Icflbr of the plaintiff 
in ejedment mull be conlidered a ftranger, as much 
as the leflbr in an a£tion of covenant by the aflignee 
of the* rev^riion. There was the lefs reafon for the 
objedion to the competency of Thomp/en^ as no title 
VoL. m. N had 
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f had been proved in him; and if he could not be ox¬ 
en n amined, it would become a common^radlice in ejedt- 
Others nient, where it was apprehended that the evidence of 
cjji. any particular perfoh would be unfavourable to the 
aftion, to difqualify him by inferting in the declaration 
a demife in his name< 

• 

Lord Ellenborough. —When it is made out that 
a demife is inferted with fuch a view, the Court will 
know how to deal with it. AVithout any proof of that 
fort, I muft confider all the leflbrs in ejeftment as fub- 
flantially the plaiatiiTs on the record. All are jointly 
liable for cods; that one upon whofe title the recovery 
proceeds Is generally the truftee of the other; and 
there are the fame reafons for proteding them from 
being examined which have produced the general 
rule of law, that the parties on the record cannot be 
compelled to give evidence againft themfelves, and are 
not permitted to fwear in their own favour. 

The objbdlion, however, \vas waived, and Mr. 
Thojnpfon being examined dated, that the didrefs had 
been made by midake and without any authority from 
Pe-Ji)trifs. So the verdifl pafled againft the defendant. 

Park and Marry at for the leflbrs of the plaintiff. 

Garrow and Comyn for the defendant. 

/ 

* [Attornies, Pii/ipr^r and 


■ ViJt Nordeii Williamfgn, i Taunt. 378. Rex v. Hardwick, 
. I Edft, 778. 

' riRST 
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FIRST SITTINGS AFTER TERM AT GUILDHALL. 

1812, 

Anderson v. Hick and Others, 

leb 24. 

was an aaion againft the defendants as accep- 

Whpre the 

tors of a bill of exchange drawn upon them by A. ofTxcLng* who 
& J. Deykin payable to the plaintiff. hjJ once refined 

to ICOCpt It, laid 
to the holder, if 

The defendants denied that they had accepted the w^hrLunting 
bill. * 

^ give direc¬ 

tions for Its 

A witnefs fwore that the bill having been left for ed!"— 
acceptance at the defendants’ counting-houfe, was re- wt* ^"“plor. 
turned unaccepted, as Mr. Kea'es one of the defendants avijemp 

^ * tiiat the bill wjs 

who fupcrintended the account between them and the *'?»”>‘=»t I'uk 
drawers had been abfent; that foon after, the plaintiff hoiife fo> i<.i.ept> 
met Keaici in the ftrcet,and expreffed fome furprize that 
the bill had not been accepted; and that Keates then 
fetid, if you will fend it to the counting-houfe again, 

I will give direftions for its being accepted.” The 
plaintiff could not prove that the bill was again fent 
to the defendants’ counting-houfe. 

Fark for the plaintiff contended that Keates*^ words 
importing a promifj to accept, were in law of themfelves 
an acceptance. 

I.ord Ellenborough.—-T his was only a condi¬ 
tional proinife to accept, and could not operate as an 

. N 3 accept- 
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>Si9. acceptance till the bill was fent back to the counting* 

Aji»ss«on 


V, 

Hick 

andOtben. 


PlaintifT nonfuited* 


Park and Gunujf for the plaindff. 

Carrno and CamphiU for the defendant. 

* 

[AtconuMi ymmft •nd I/smiJf 


f 7 d^JbhD(ba«.Collini, sEifti 98. Clarke «• Cocky 4 £afty57. 
Wynne Raikea 5 Eaftp 514. 


Snturdfyt 
Feb. <5. 

An indenture of 
•pprenticeihip 
Knot void by 
a Ann. C.9. al~ 
though it wet 
originally agreed 
between the 
snifter and ap.* 
prentice's fatherf 
tbit a premium 
of %oi, Ihould be 
paid) and tlie 
saafler after* 
wardsi to reduce 
the amount of 
the dut/i agrees 
to take 19^-' 19^* 
' Mi which is the 
fum inicrted in 
theindenturti 
end aduslly 
paid* 


SHsrHBRD V. Hall. 

J^JONET had and received, to recover back the 
fum of 19/. 19J. Sd. on the ground that it had 
been paid upon a conlideration which had failed. 

The plaintiflF being about to put his fon to the de- 
fendant as an apprentice in the bufinefs of a pawn-hro- 
ker^ it was agreed between the parties that a premium of 
flo/. Ihould be paid. The defendant, however, after- 
wai'ds faid, it would make no difl^rence if he received 
only 19/* 19^. > snd that he Ihould thus efcape the 
payment of a dertain fliare of the duty. ‘ The latter 
ium was accordingly inferted. in the indentures and paid. 

Star. 
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» 

Stat. 8 Ann. c. 9. § 32. enable that the duty fiiaU be 
paid upon the fum “ which ihail be given, paid, con» 
trailed ar agreed for, with or in relation to every clerk, 
apprentice, or fervant.” It was therefore infilled that '****^*'* 
20/. was the fum agreed for ho'e, and that fince the 
duty had not been paid upon that, the mdentures were 
void, and the money might be recovered back as upon a 
failure of confideration. 

Lord Ellenborough. —Xhe fum agreed upon 
mud mean the fum finally agreed upon, which in this 
inftance was 19/. igs, 6 d., and the duty being paid 
upon that fum, the indenture is valid, and the plaintilF 
has a full confideration for the premium.<~-I» would 
have been necelTary for him, befides, to have proved 
that he was impofed on by the defendant, and not in 
pari deU£lo, 

Plaintiif nonfuited. 

1 

Garrow and Comyn for the plaintifi*. 

Park for the defendant. 

[AttorBiet Crtg^mA 



4 

Powell, Alfignee of the Sheriff of Middlesex, v. 

Duff. 


Feb. 17. 


^rHE plamtifF declared m the common form upon a . 

bail bona m the penal fum or iq 44 conditioned before th. con- 

^ ^tion tt filled UP# 

Uiavoi^ 


N 


for 
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V Powell 


for the appearance of one J. S. at the return of a writ 
pf fpecial capias. 


•o. • 

Durr. . Pica, non ejifa6lu\n» 


The attefling witnefs fwore that when the bond wa? 
to be executed, the defendant was in a great hurry to 
get away; that for this reafon he executed it when 
only the penal part had been filled up, and that the 
condition was filled up after he had left the office. 


Park contended, that for this reafon the bond was 
void. 

c 

Garrow, contra, infifted that this like all other con- 
trafts muft be governed by the meaning of the con¬ 
tracting parties; that the defendant clearly authoriiicd 
the filling up of the condition in its prefent lhape; that 
the obligatory part of the inftrument was enough to 
render it a binding deed ; and that the cafe might be 
likened to a man fignlng his name on a blank ftamp, 
by which he might be made liable as acceptor of a bill 
of exchange, 

l.ord I'l.LENCORouGii.—A man may render him- 
felf liable as a party to'^tJM of exchange or prpmif- 
fory note, by figning his name on a blank ftamp; but 
there are certain folcrtmities indifpenfibl'e to the vali¬ 
dity of deeds. The defendant never did execute a 
bond with fuch a condition. The condition is fet out 

• *' • ^ t • • • 

in the declaration as part’ of the inftrumehtjj and muft 
have been fo,’ or the plaintiff could not fue as affignee. 

c ' I’he 
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The plea of non ejl fa 6 lum muft therefore be found 
for the defendant. 

4 

The plaintiff fubrftitted to be nonfulted. 



1812. 



Powell 


o. 

Doff. 


Garroio and Efpinajfe for the plaintiff. 


Jervis for the defendant. 


[Atconiies BlofAJ Dujf.l 


“ If a blank be figned, and foaled, and afterwards written ; it 
n no dred/^ Perk, § uS, Com, Dig. ** i. 


(^oi.:es and Another, Afllffnccs of Wrioiit, a Bank- 

° Feb. 17. 

rupt, V. Robins and Others, 


'I' R O V E R for houfehold furniture, plate and 
jewellery. 

'fhe bankrupt who was a filver-fmith and jeweller, 
being embarraffed in his circumftances, in the end of 
October 1810 fent the goods mentioned in the 
declaration to be fold by the defendants, who are 
audioneers, at their audion rooms in Co vent Garden. 
A part of them was fold on the 29th of Odober, 


A rrsder fends 
gt)ods to an 
au^iioneer to be 
Ibid, and then 
goes to prilbn, 
\vhere he lies 
above two 
montJis. Within 
this time the 
auctioneer not 
knowing of the 
trader being in 
prifun, feib the 
goods snd ac¬ 
counts with him 


for the proceeds. 

At the end of the two months, a commiflioii of bankrupt is fued out againft the trader —//ir/i/thac 
liis ayignees could not maintain trover for the goods againft the auctioneer, and that the payment of 
fliC money to the trader under th"fe dfciimitinccs waspioicitcd by i Jjc. i.c. ij. 

. N 4 and 
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and the remainder in the beginning of November. 
^ CoLMs I ft of November Wrigia furrendered himfelf 

and Another to prifon in difcharge of his'bail, and having lain there 
Robins months, a comihiffion of bankrupt was fued out 
aa 4 Others, againft him on the i ft of January following. There 

was no evidence that the defendants ever knew till 
then that he was in prifon, or that he \(ras not carrying 
on his bullnefs as ufual. On the adth of November 
they fettled the balance of his account, and paid the 
Aim of 1 j lA 8^. 6 d. to his agent for his ufe. 

It was contended for the plaintifts, that as the a& 
of bankruptcy clearly referred back to the bankrupt's 
Arft furrendering himfelf to prifon, the goods in 
queftion muft be conAdered as vefted in his aftignees 
from that time. The fale was therefore a tortious con< 
verAon of the goods by the defendants. 

The defence was refted on ftat. i Jac. i, c. 15., which 
after deAning in §13. the powers of the aftignees, 
provides by §14. That no debtor of the bankrupt 
be hereby endangered for the payment of his or 
** their debt truly and fide to any fuch bankrupt, 
** before fuch time as be (hall underftand or know 
that he has become a bankrupt,** In Wilkins «. 

7. T. R. 7U. where a factor gave his accep. 
tance to his princij^l, for the amount of goods fold 
on account aftn* a lecret ad of bankruptcy of the 
pringpal,. but without notice to the &£tor, and the 
fador afterwards, even with notice of the bankruptcy, 
paid his acceptance to the' holder of the bill, this, was 
held to be a payment prote^ed by the abore ftatute. 

3 * Kinf 
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Kiagv. Leith, t T. R. 141. muft be conlidered an 1812. 
authority the fame way. It was there decided that if * 
a trader become bankrupt by lying in prifon two and Anodier 
months after an arreft, his affignees may maintain an • 

adion fir money had and received, againft a perfoh and Otben. 
who having notice that a commiffion would be ijfuedagainfi 
him, fells his goods and pays 1dm the produce before the 
two months are expired. But there the Judges lay all 
the ftrefs upon the notice, and it clearly appears that 
if as here, there had been no evidence of fuch notice, 
they would have held the payment proteded. The 
fituation of audioneers would otherwife be the hardeft 
in the world, for they have often no means of 
knowing the fltuation of a perfon whofe goods they 
fell; and even if they fufped he has committed an 
ad of bankruptcy,, they cannot defend themfelves 
againfi an adion at his fuit, till a commiffion of bank¬ 
rupt is adually fued out againfi him. Tq/ier v. Allans 
fan, 2 T. R. 479. 

For the plaintiffs it was replied that i Jac. 1. c. 15. 

§ 14. applies only to continuing dealings with the 
bankrupt, not to a ffngle tranfadion taking place after 
the ad of bankruptcy; that audioneers fell goods fait 
them under fuch circumftauces at their own peril; and 
that it was at any rate incumbmt on the defendants to 
prove that they W reafon to fuppde Wr^ht remained 

carrying on his bufineft in the month (^November 1810. 

Lord Ellikborovoh. -—The flat. 1 Jac. i. c. 15. 
contains a fitvouraUe provifion for perfona dealing with 
traders who have commitied a feoret ad of bankruptcy* 

and 
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1812. and ought to receive a liberal conftraction in refpe£t to 
Coi-^s tranfaftions. Thefe goods were put into 

and Another the hands of the defendants before the bankrupt 

went to prifon, and when he had a complete con- 
ar.d Others, troul over them. All the goods were fold before a 

commiflion was fued out againft him or he had lain 
two months in prifon. Then the flatute pro¬ 
vides that no debtor of the bankrupt be endangered for 
the payment of his debt truly and bond jide before 
knowing he has become bankrupt. Were the defend* 
ants debtors of Wrig/ji ? They certainly were as foon 
as they had fold his goods and received the produce. 
Did they pay this debt truly and bond fide ? This is 
not denied. Did they at the time of fuch payment 
underftand or know that he was become bankrupt ? 
No evidence has been adduced to fliew that they knew 
he had gone to prifon, and they could not prove a ne¬ 
gative. If they had known the fadt out of which the 
bankruptcy fprung, this would have deprived them of 
the benefit of the ftatutej but it was incumbent on the 
plaintiffs to prove notice as in King v. Leith^ and in the 
abfenceof fuch proof, tlie prefent appears to be exadly 
that fort of payment which the ftatute was intended to 
protect. 


Plaintiffs nonfuited. 

Garrow and Marryat for the plaintiffs. 

Topping and Bejl for the defendants. 

{AltgrilieSi J^ayhe%tf and Stohi.’^ 


Hall 
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t 

Hall v. Pickard. 



was an action on the cafe; and the declaration 
ftated that before and at the time of the grievance 
complained of, the plaintiff was owner and proprietor 
of two horfes, which were hired for a certain term to 
one W. C.; that at the time of the grievance they were 
in the poffeffion of the faid W. C., and drawing his 
carriage along the public highway; and that while 
they were in fuch poffeflion the defendant drove a 
cart againfl them, whereby one of them was killed. 


If the owner of 
a horfe lets hint 
to hire for a 
certain rime, 
during which 
he is killed hr 
the owner of a 
cart driving it 
violcntlyngainft 
him, the re¬ 
medy of the 
owner of the 
horfe againit the 
ouner of the 
cait is tv/rand ^ 
not 


It appeared, that when the misfortune happened, 
the defendant was himfelf driying the cart with great 
impetuoiity and violence. 


Park thereupon objeded, that the adion ought to 
have been irc/pafs, and not cafe^ relying upon Leame v. 
Bray, 3 Eaft, 393, and t.oian v. Crofs, 2 Cainpb. 464. 


LordELLENnoRouGH.—^Thisisin the nature of an 
Injury to the plaintiff’s reverfion. He was not in pof- 
feflion of the horfes, and according to the authority of 
Gordon v. Harper (a), he neither could have main¬ 
tained trefpafs nor trover for them. This is not like a 
gratuitous permiflion to ufe a chattel as mLotan v. Crofs, 
where the poffeffion conftrudively remained in the 


(a) 7 T. R. 9. 


owner, 
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«• 

PiCKAaD. 


owner. The horfes were let to hire for a certun term 
to Dr. Careyt who had a right to retain them dll that 
was expired, and who was driving them by his own 
fervants when the mlfchief'was done. Cafe therefore 
was here the proper and only remedy.-—It may likewife 
be worthy of confideradon, whether in thofe inllances 
where trefpafs may be maintained, the party may not 
waive the trefpafs and proceed for the tort. 


The plaindff had a verdict. 

r 

Garrwf and jibbott for the plaintiff. 

Pari and EJpinaffe for the defendant. 

(Attornics, aod 


Vidt Cowell V. Lunina. i Campb. 497. Rogm v. Imbleton. 
% N. R. X17. Huggett V. Montgomery, a N. ^ 446. 


Toafil«7i 

rab.x8. 


Holdbh q. t. V. Lawrie. 


In an aaiM on TPHlS was an adion agaunft the defendant <»i 5 Elia. 
5 Eiii.c4- c. 4. § 41. for having fet on work in the bufinefis 

of a fadler one Manfel who had not ferved therein an 
apprendcdhip of 7 years. 

tfup ^ 7 
th« d«ftiidaiit U 
not liibU unlcA 
he koew that the 
^perlbo let oo 
work hid not 

lervcd ao apprentkefliip; but the Jury mayfliifcr chet be knew dde fren hb hiviag had the idcidb 
«f kaowlediea ^ 

previoufly 


It was clearly proved that die defendant had em¬ 
ployed Manfel in. this bufineis, and that Manfel had 
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previoufly worked in it for a lefs period than 7 years, 
but when'the plaintiff’s cafe was clofed, there was no 
evidence whatever, whether the defendant did or did 
nqf, know of Manfets dirqualifidatfon. 


t8l2> 

HoLOtN 
q. t. 

V. 

LAwata. 


Brougham for the defendant iniiffed, that he was on 
this ground entitled to a verdi£l. The words of the 
ftatute are ** upon pain that every perfon wilHnglf 
offending or doing the contrary, ihall forfeit and lofe 
for every default 40J. for every month.*' The for¬ 
feiture was thus incurred by offendipg willingly^ not 
unintentionally; and for anything that appeared, the de¬ 
fendant might have had the befl reafon to fuppofe 
that Manfel had ferved an apprenticelhip of 7 years 
to a regular fadler. * 


Lord Ellenborough.— -Certainly the defendant 
is not liable to the penalty, unlefs he knowingly on- 
ployed a perfon who had not ferved an apprendcefhip, 
or negle£led the proper means of information upon 
the fubjeff. He mull have offended willingly', but 
that man is a willing offender who fins with know¬ 
ledge, or who Ihuts his eyes to exclude it.—^His Lord- 
fhip called back Manfel to inquire what pafled when 
he was hired; and upon that left it to the jury to ffiy, 

whether the offence was wilful or not. 

% 

Verdift for the plalntilT for one penalty. 

Garrow and Lowes for the pl^tifi*. 

Bnughtm for the defendant. 

(Attataict, Ctiffautalt and FUUir.} 

D.08 
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Do£, d. LuiHAM and Others, v. Fenntj ^ 

Feb-oc. , ’ 

I 


.In ejeftmeiit on 
the k-ver.il 
dciniles of three 
perfuns, e.u h 
demile bein$ 
of the whu1e» 
the lefHyrs of the 
plitintiflT .ire 
entitled to a ver¬ 
dict, upon evi¬ 
dence that they 
jointly granted 
a leafe to the 
defendant which 
has expired. 


was an ejeftment for certain premifes in the 
parifh of St. Pancras. The declaration contained 

1. A demife for the whole by EdiLarct Lulfmm; 

2. The like by John Gregory; and 3. The like by 
John Grace; all of which were laid on the 2d of 
Oftober i8ii. 

A leafewas given in evidence, dated 2 2d Augufl 
1780, whereby the leflbrs of the plaintiff, Gregory 
and Gracc^ and John Lulham now deceafed, father 
of the leffor Edward Lxdham, demifed to the defen¬ 
dant for 30 years («}, and it was proved that the de¬ 
fendant had paid rent under this Icafe. 


The Attorney General for the defendant contended, 
that it niuft be taken that John Lulham^ John Gregory, 
and John Grace, who jointly granted the Icafe of 1780, 
Were joint tenants, and there being no joint demife by 
them, the plaintiff could not recover. Each could not 
be entitled to the whole; therefore there could not be 
a verdidt for the plaintiff generally upon each of the 
three demifes; nor could the plaintiff recover the whole 
upon any one demife j for the leafe of 1780 (hewed that 


(<i) Tlierc was much difeuf- Lord Ellenberowjjh held that it 
Hon whether this iuflrument was operated as a leafe* 
more than an agreement; bat 


there 
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there were three perfons jointly intcrefted in the pre- iSu. 

mifes. It was neceflary to fliew the intcreft which ^ 

each of the lelTors of the plaintilF had, and then there Lulham 

might be a verdid for fo much, upon eacli of the and Others, 

demifes. But there would be the greateft incoil- f^n»« 

gruity if there were to be a general verdid for 

the whole upon each feparate demife; tuid this mon- 

flrous injudice to the defendant would enfue, that 

each of the three leflbrs might bring an adion 

againft him for mefne profits, in which the record 

in this caufe would be concKifive evidence. The 

old cantclena was, that in laying demifes in ejed- 

inent, “ joint tenants muft join, tenants in common 

muft fever, and parceners may either fever or join.** ' 

If this rule was to be relaxed, it was at all evenfthecef- 
fary that where a perfon clearly entitled only to an 
undivided fhare of the premifes would recover upon 
a feparate demife of the whole, he fliould Ihew to 
what /hare he was entitled; or the jury had no 
grounds on which they could fafely find a verdid in 
his favour. 

* • 

On the other fide they relied upon Roe d. Raper v, 

Lonfdaky 12 Eaft, 39. 

I.ord Ellenborough. —I am of opinion that the 
tenant (hall not be permitted to fet up any fuch objec¬ 
tion. It is proved that he held under the leflbrs of the 
plaintiff, and that his term has expired. By the three 
feparate demifes, the nominal plaintiff mull be confi- 
dered to have the fame intereft in him which was for¬ 
merly conveyed to the defendant by the leafe which 

has 
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«8iz. has expired. No incongruity will appear upo the 
Dos d ^ *’®cord, for the premifes are ftated to be different in 
JLvlh4m each demife; and no incontenience will follow tO’ the 
snd Otbersf defendant, for only one writ of poiSeflion can be taken 
Fsmn. ^’ut, and he can only be once removed from the occu¬ 
pation of the premifes demifed to him which he now 
wrongfully holds over. If more than one a£lion 
ihould be brought againft him for mefne profits, or 
this judgment in ejectment Ihould be in any manner 
abufed, it is always in the power of the court to ftay 
proceedings and to prevent injuftice. 

Verdict for the plaintiff g^erally. 

Carrow and Marryat for the lefibrs of the plaintiff. 

Attorney General and Gafelee for the defendant. 

[Actoruiet^ Clark* and AWmsmI.] 


nJe Doe d. MarCick v. Read, tt Eaft, (7. 
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ADJOURNED SITTINGS IN LONDON. 


Burbridge V, Manners. 


1812. 



TuelHay, 
Feb. 25. 


^HIS was an adton on a. promiflbry note for 
toil. 15J. 5^/. dated iith Odober, 1810, drawn 
by J. Finney, payable 3 months after date at Frafer 
^ Co’s to the defendant, indorfed by him to one JV«- 
fon, and by Tinfon to the plainti£F. 


Notice of the 
dlfhonour of e 
bill of exchange 
or jiromifibry 
note, may be 
given the fime 
day it becomex ' 
due, as foon as 
the accejitor or 
maker has re* 


The note was regularly prefented for payment in 
the forenoon of the day it became due, when payment 
was refufed j and in the afternoon of the fame day, the. 
plaintiff caufed notice of its dilhonour to be fent to the 
defendant. 


Park for the defendant objeded that this was not 
fufEcient notice of the difhonour. Finney the maker 
of the note had the whole of the day it became due to 
pay it, and till the laft minute of that day it could not 
be confidered as dilhonoured. The notice therefore 
ftated what was untrue, and was evidently premature. 

Lord Eelenborough. —1 think the note was ’dif- 
honoured as foon as the maker had refufed payment 
on the day when it became due, and the notice fent 
to the defendant mufl have anfwered all the purpofes 

VoL* HI. O -for 
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SVRBRIDGB 


V* 

I^Iankers. 


for which notice in fuch cafes is required. The 
holder of a bill or note gives notice of its difhonour in 
reafonable time the day after it is due; but he may 
give fuch notice as foon as it has been diflionoured the 
day it bectmies due, and the other party cannot complain 
of the extraordinary diligence ufed to give him infor* 
mation. 


Alcbcugh & bill 
of exchange can¬ 
not be retifued 
after it has ar- 
iWed at matiiviiy 
and been once 
\ aid, yet if it 
16 paid and after¬ 
wards liidorled 
betbre it be* 
comes due, it Is 
a valid fecurky 
In the hands of a 
h^na fide io- 
dorftc. 


By the defendant’s evidence it appeared that this 
bill being in the hands of Maii/de Co, was paid in by 
them when indorfed only by the defendant to their 
bankers Majlerman ^ Co. who were to prefent it for 
payment. Maude ^ Co. had received it from Finney 
the maker, as a collateral fecurity for an acceptance of 
his, then in their hands over due. On the loth of 
January, four days before the note was due, fomc per- 
fon unknown came to Majlerman iff Co. *s where it lay, 
paid it, and carried it avi ay without its being cancelled, 
or any memorandum being made upon it. However, 
it had been indorfed by Tinfon^ and had come into the 
hands of the plalntid', before it was due. 

Park contended that after the bill had been once 
paid, it could not be reiflued, and he relied upon Beck 
V. Robley, 1 H. Bl. 8 g. n. 

Lord ELLENBORoucH.-^Payment means payment 
in due courfe, and not by anticipation. Had the bill 
been due before it came into the plaintiff’s hands, he 

luuft have taken it with all its inhrniitics. la that cafe, 

14 it 
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it would have been his bufinefs to inquire minutely 
into its origin and Iiiftory. ^ But receiving it before it 
was due, there was nothing to awaken his fufpicion. 
I agree that a bill paid at maturity cannot be reiifued) 
and that no adion can afterwards be maintained upon 
it by a fubfequent indorfee. A payment before it be¬ 
comes due, however, I think does not extinguiih it any 
more than if it were merely difcounted. A contrary doc¬ 
trine would add a new clog to the circulation of bills 
of exchange and promiffory notes; for it would be 
impoflible to know whether there had not been an 
anticipated payment of them. It is the duty of bankers 
to make fome memorandum on bills and notes which 
have been paid; but if they do not, the holders of fuch 
fecurities cannot be afleded by any payment made be¬ 
fore they are due. While a bill of exchange is run¬ 
ning, it remains In a negotiable ftate. I cannot limit 
its negotiability the laft 4 days before it becomes 
due more than the firll 4 days after it is drawn. 


1S12. 



Burbridoe 


Manners. 



Verdid for the plaintiff. 
Carrow and Reader for the plaintiff. 


Parh and Beji for the defendant. 


[Attoinies, ttahnam and 


O a 


Honxywood 
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Honsywood, Bart. Sheriff of Kent, v. Peacock. 


Tn an a^ion hy 
tile bhvi iiT un a 
boil bond, the 
bound hailifTwho 
made ihe cap" 
tion is a copip®* 
tent witntls to 
prove the execu¬ 
tion of the bond> 
it the defendant 
knowing his 
ficuation aflced 
him to become 
*(ieitiug 'Aitiiefs. 


ff 

» __ 

J^EBT on a bail bond. — Plea non ejl fadum. 

One Copland being called as attelling witnefs to 
prove the execution of the bond, it appeared from 
his examination on the voire dire^ that he was a bound 
bailiff to the Sheriff of Kent; that the warrant againft 
the perfon for whofe appearance the bond was condi* 
tinned had be,en delivered to him ; and that he made 
the caption accordingly; but that the defendant know¬ 
ing all thcfe fafts, had rcquefted him to witnefs the 
execution of the bond. 


Puller for the defendant objefled, that Copland 
was not a competent witnefs, as this in fubftance was 
* his own aftion brought in the name of the Sheriff. — 
But—- 


LordELLENBOROT'GH held, that the defendant could 
not take this objedion, after having requefted the wit¬ 
nefs, with full knowledge of the lituation in which he 
Hood, to attefl the execution of the bond. 

There was a verdifl: for the plaintiff upon Copland*s 
evidence. 

t 

Marryat for the plaintiff. 

* 

Puller for the defendant. 

Forsboom 
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Forsboom h). Kruger. 


1812. 



Moodily, 
/ Mtf eh a* 


^CTION for wages earned by the plaintiff as a 

feaman on board the fliip Loutfe^ of which thede- ed, and ti» c-i)- 

^ , s ^ Uingivesihtmi^ 

rendaiit was captain. rmeu an urdci 

upon the owners 
for he amount 


In the voyage in queftion the fhip failed in baliafl 
from Hamburgh to Archangel^ and there took in a wreck, acknow- 
cargo, with which fhe laded, and was jvrecked a few lame time that 
days after. The captain and crew returned to Arch- Ihem ty the 
angcU Whilft there, the defendant gave the plaintiff 
an order on the owner of the fhip, who reuded at theiecircum- 
Ilainburgh, in the following form: att"o”tor° 

, wsges could he 

maintained by 


“ Mr. J. W. Dunckcr, maimu* 

agaiult ihv t ip- 

Pleafe to pay ag linft this my order, to the order * trim, at lealt 
of the manner C. J. Forfboom or the bearer of this, ^at they hlT* 


(C 


“ according to thefpLcified amount delivered to you 
“ from me. The value of which he has earned •wner*- • 


during his engagement with me on board the Ham- 
“ burgh bark Louife, 

*• Emanuel Kruger, Captain** 
“ Archangel, 14th December i8io.” 


To this was fubjoined an account containing the 
following item on the credit fide. 


“ .The above named mariner was hired by me at 
the wages of 5/. 5^. per month, was in fervice until 

O 3 afith 
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izSth Oftober i8io, makes 15 months 3 days, 
amounts to 79/. 5X. 6 d** 

It was contended for the plaintiff, that this operated 
as an acknowledgment that wages were due to him at 
the above rate, for which the defendant as the perfon 
who hired him was perfonally liable. 

On the other fide it was objeftcd, that under the 
circumfiances there could be no remedy againfi the 
captain, at all events till a demand had been made 
upon the owner. Prima facie no wages were due, 
for no freight had been earned. The order only ad¬ 
mitted that if wages were due, fuch would be the 
amount of them. The defendant had by no means 
acknowledged his perfonal refponfibility. From the 
lofs of the fhip, he had no funds out of which he 
could pay wages, and the defendant Jby accepting the 
order had impliedly undertaken to make his demand 
in the firft; inftance upon the owner. 

Lord Ellenborough was of opinion, that till a 
demand had been made upon the owner in purfuance 
of the order, the adion could not be maintained, and 
on this ground diredted a nonfuit. 

Garrow and Andrews for the plaintiff. 

Scarkit and J. Warren for the defendant. 

to 

[Attornies, Ifaaa and iVuiltJonJ] 
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i8 I2. 


Forsboom 

V. 

Kruger* 


Vide Johnfon v. Machielfeni ante 44. 


Andrew 



HILARY TERM, 5* GEORGE III. 


*99 


Andrew v, Robinson and Others. 


iStz 





Tnetd^jt 
March 3. 


Jy,£ONEY had and received fo recover the fum of 
200/. 

The plaintiff, a ffiip-owner at Hull, had employed 
the defendants, infurance-brokprs in London, to effed 
a policy for him from Halifax to England. This was 
fnbfcribed by one Hod^on for aoo/. The Ihip was loft 
In the courfe of the voyage, and the underwriters agreed 
to pay a total lofs. The policy remained in the hands 
of the defendants, with whom Hod^on adjufted the 
lofs. tiis name was then erafed from the policy. He 
did not adually pay any money to the defendants; but 
the amount of his fubfcription was allowed between 
them in account. 


As foon is an 
iafuraiice broker 
has rcteived 
credit in ac¬ 
count with an 
underwriter for 
8 lofs upon a 
policy, his prin¬ 
cipal may main¬ 
tain money had 
and received 
againil him to 
recover the 
amountand in 
fuch aftion if 
theunderwrker** 
name is erafed 
from the policy^ 
die defendant 
can neither dis¬ 
pute the liability 
of the under* 
writer for the 
lols, nor his 0W5 
receipt of the 
fum fubfcribed. 


Park for the defendants inllfted, that the adion 
could not be maintained, without {hewing that money 
had actually been received by them from Hodgjotiy and 
that at any rate, they were at liberty to prove that no 
lofs had happened for which the underwriters were 
liable. 


Lord Ellenboroogh however held, that as the 
defendants had deprived the plaintiff of all remedy 
againft the underwriter, and had received credit in 
account for the 200/., they were eftopped from faying 

O 4 that 



too 
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Andrew 


V. 

Ro BINSON 

and Others. 


that they had hot this funi in their hands for the 
plaintiff*s ufe, — and the plaintiff" had a verdidl. 

f 

Garrow and Martyat for the plaintiff". 


Park for the defendants. 


^Attornies, Sherwood and Kearfty?^ 


Saturday, 
March 7. 


Moxon V . Atkins. 


Policy on goods 
** at and from the 
Ship's loading 
port or I orts in 
jlmelia IJljnd 
to London.**— 
The (hip never 
touched at Arne- 


'pHIS' was an aftion on a policy of Infurance on 
goods on board the Sheddensf “ at and Iroin the 
ffiip*s loading port or ports in Amelia Ifland to 
London.’* 


tta IJland^ but 
took in her 
cargo at Tigrt 
IJland^ which 
Ues a little far¬ 
ther up the Ri¬ 
ver Si* 

» Held that the 
pcdicy never- 
thelefs attached, 
this being the 
ufiial mode in 
which fliips in 
that trade take 
in their cargoes. 


Amelia Ifland lies near the mouth of the river 
St. Mary’s, which divides Spanilh America from the 
territories of the United States. There is no port of 
any fort in the Ifland. A little farther up the river, 
is Tigre Ifland, which is quite uninhabited. Here 
fliips generally lie to take on board the produce of 
the interior country brought down the river, although 
in fome inffances they make fall to Amelia Ifland by 
an anchor put on fliore, and load there. Having 
taken in theJr cargoes at 'Vigre Ifland, they drop 
down to Amelia Ifland, abreaff of the town of Amelia, 
the refidence of the Spanilh Governor, where , they 
pay duties and obtain their clearances. 


The 
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. ^ 

The Sheddens on the voyage in queftion, without *812. 
touching at Amelia Ifland, took in her cargo at Tigre 
Ifland. This confided of* lumber brought down the 
river. She then fet fail, paid the duties and obtained Atkh«» 
her clearance at Amelia Ifland in the manner above 
defcribed, and was lod by the perils of the fea on the 
voyage home. 

The Attorney General for the defendant contended, 
that under thefe circumflances the policy had never 
attached. The fhip had never been at any loading 
port or ports in Amelia Ifland, and had taken in no 
goods there. Amelia Ifland and Tigre Ifland were 
as didinft as Great Britain and Ireland. What the 
fecret underftanding of the parties might be, Vas im¬ 
material. The contrad between them mull be ga¬ 
thered from the language of the policy, and that made 
the rifle to commence upon a contingency which had 
never happened. 

Lord Ellenborough. — The words of the policy 
cannot be literally underflood, for there is no port in 
Amelia Ifland where the fliip could load. The real 
queflion is, whether there has been a loading at 
Amelia Ifland within the meaning of the parties when 
the policy was effeded. Stridly and locally, there 
has been no loading at Amelia Ifland. But it is pof- 
fible that in mercantile contrads, Amelia Ifland may 
denommate a region in which Tigre Ifland is compre¬ 
hended. Elfequibo has been held for fome purpofes 
to be part of Demarara, although the two fettlements 
are quite diflind. There is the more familiar inflance 

of 
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i8t2. Weftminfter being confidered in London^ the general 
X m name for the metropolis; yet we know that in llri^linefs 

London only comprehends the limits of the City. 

Atkins. The circumllance of the Ihip paying duties and clear¬ 
ing at Amelia Illand may go a great way to Ihew 
that Ihips which do fo are conceived to have loaded 
there. The quellion here will be, whether upon the 
evidence this cargo can be faid to have been loaded at 
Amelia Illand according to the ufage of fuch voyages. 
If it was, the policy attached, although literally {peak¬ 
ing no part of the cargo had ever been upon Amelia 
Illand. 


The plaintiff had a verdid. 
Topping and Richardfon for the plaintiff. 

The Attorney General for the defendant. 


• Vallance v. Dewar, i Campb. 503. Uhde v. Waters, ante^ 
J(5. 


Saturdayi 
March 7. 


Mvde V . Willis. 


wiiere the char- A CTION ou a charter-party, for a voyage to Jamatea 

terer of a (hip to XX. j.i i i t jri j 

Jainaici and and bacK ; Whereby the defendant covenanted to 

te'i^'hertherc loatl on board the Ihip at Jamiica a full cargo of fugar, 
ar*o*orftIg!rr freight for the fame at the rate of los. 6 d. 

tod to pay freight pgr cwt. 
for the (ame * 
at the rate of 

xo#. 6d!iper cwt. and his agent at Jamaica tendered a complete cargo to the captain, but indited an hia 
^ning bills of lading for it at lOt* per cwt, which the captiin refuted to do s — .tfa/^tbat (be ebart^O' 
eras liable for dead freight* 

The 
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The defendant’s agent tendered the captain a cargo 
of fugar; but inOfled upon his figning bills of lading 
for it, at the rate of i os. per cwt. The captain refufed 
to take it on board on thefe terms; and the quedio^ 
was, whether the defendant was liable for dead freight. 


1813. 



HyS£. 


V. 

Willis. 


The Attorney General for the defendant inlided, that 
the captain was bound to take the cargo on board on 
the terms propofed ; and no prejudice could havearifen 
from this to the plaintiff, as he might dill have fued on 
the charter-party for freight at loj, 6 d, per qwt. 


Lord Ellenborouoh. — Had the captain figned 
bills of lading at tor. per cwt, he would have been 
bound to have delivered the goods on being paid at 
that rate; but the plaintid was entitled to have a lien 
on the cargo for the full amount of the freight, as well 
as the fecurity of the charter-party. I therefore think 
the defendant’s agent had no right to annex any fuch 
condition to the offer of a cargo as that the captain 
(hould flgn bills of lading at a lower rate than that 
mentioned in the charter-party, and that the covenant 
to load a complete cargo has been broken in the fame 
manner as if none had been offered. 


Verdift for the plalhtifF. 
Garrow, Topping and Taddy for the plaintiff. 

The Attorney General and Park for the defendant. 


Com 
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Saturday^ 
Manh 7* 

Wh^rc goods in- 
fured were war- 
iaii^< d free from 
feiaure in the 
port of difcharge, 
the captain 
having arrived 
within about two 
ini)c» and a half 
from the harbour 
of the place to 
which he was 
defined»call an- 
clior and made a 
6 gnal for a pilot: 
a ribt boat in 
confequcnce 
come out with 
doiiriinif'rs on 
hoard, w’ho 
carried him 
into the harbour, 
where the cargo 
feized and 
condemned. 
Held that this 
w.isa fcizuie in 
her port^f dif- 
ch.irgeNviihiii the 
meaning of tite 
warranty. 


OoM V. Taylor. 

i 

pOLICY of Infurance on goods by the Vrow Hen- 
drika, from London to any port or ports in the 
Baltic or Gulph of Finland, warranted free of capture 
and feizure in the port of difcharge. 

The fliip was deftiped for Rugenwald. Having 
arrived within about two miles and a half from the 
harbour of this place, Ihe call anchor and made a fignal 
for a pilot. A pilot-boat in confequence came off, 
but had douanniers on board, who carried the fliip 
into the harbour, where the cargo was feized and 
condemned. 

Lord Ellenbokough was of opinion that this was 
a feizure in the port of difcharge within the meaning 
of the warranty. 

The plaintiff had a verdid for a return of premium, 
on account of the fliip having failed with convoy. 

The Attorney Generalf Carrow and J. Warren for 
the plaintifl'. 

Park and Topping for the defendant. 


^ [AttomieS, Gregfon ziid Vetineft*^ 




Mayohew 
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Maydhew V . Scott. 


TueWsiy, 
Nov. 5* tSxi. 


was an aftion on a policy of infurance on goods 
on board the Indujlry “ at and from London to 
the fhip^s port of difcharge in the Baltic, warranted free 
from capture and feizure in her port of difcharge.** 

The goods were configned to a houfe at Pillau. 
The fliip arrived in Pillau Roads on the i oth of De¬ 
cember, 1810, and call anchor about a German mile 
from the bar at the mouth of the river which leads up 
to the harbour. The captain went aihore on the 11 th 
and returned on the 13th, finding he could not land 
the cargo at Pillau. He was then ordered to L iebauy 
but was detained in Pillau Roads till the 21ft, when the 
fliip and cargo were feized by the Pruflian govern¬ 
ment. The witnefles ftated that although what is 
called Pillau Harbour be two Englifli miles within the 
bar, lliips often unload a part of their cargoes in the 
Roads at the diftance of two or three Englifli miles 
from the fliore before they arc able to crol's the bar or 
to get into the harbour. 


If goods inCureil 
stre warranted 
free from Ciip« 
ture and leivnrs 
in the port of 
dilVharge, aiid^ 
the goods being 
defined toJPi hm 
are leir.ed wliile 
th<> (hip is lying 
at author in 
liXN Roaits^ this 
is 1 Iciaure in the 
poic of difcharge 
within the mean¬ 
ing of the war* 
ranty. 


Lord Ellenborough was clearly of opinion under 
thefe circumftances, that the (hip was in her port of dif¬ 
charge within the meaning of the policy when lying in ^ 
Pillau Roads, and that heV feizure there was exadlly 
the fort of lofs againfl which the underwriters intended 
to guard themfelves. 

The plaintiff was nonfulted. 

Harrow 



so 6 

iSix. 
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Maydhew 


V. 

Scott. 


Carrow and Copley for the plaintiff. 
Park and Scarlett for the defendant. 

[Altornies, lv\lleH and 


This ought to have been iii- 
ferted among the cafes after 
Michaelmas Term iSii. It 
was not brought before the 
court; but in Dagletjh v. Brooks 
K. B, E. T- i8i 2, the Judges 
agreed, that where the goi>ds 
were deftined to PiUauy a cap¬ 


ture after the fhip had caft an¬ 
chor in Pittau Roads was to 
be confidered a capture in the 
port of difcharge .— Fid- Brown 
V. Tierney, i Taunt, 3-17. 
Baring Vaux, 2 Campb. C4. 
Jarman v. Coape, 13 Enft, 
394.2 Campb. 613. S.C. 
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MONMOUTH. 


Crown Side. Coram Wood, B. 


Rex V. William Edwards. 


i8i2. 



Saturday, 

Marcii 


^HE prifoner was indi^ied for malicioufly (hooting 
at one Lewis Roberts, 


When the evidence for the Crown had been nearly 
gone through, one of the jurymen fell down in a fit, 
and was carried out of court in a (late of infenfibility. 
After waiting fome time, a furgeon who had attended 
him was fworn, and ftated to the court that he had 
been attacked by an epileptic fit; that he was put to 
bed ; that he remained infenfible, and that there was 
no chance of his being able to return to do duty as a 
’juryman that day. 


If during the 
• trial of a pri- 
foner for a ca¬ 
pital ollence, one 
of the jurym«;ii 
is taken ill, the 
jury may be dif- 
charged and the 
prifoner tried by 
anotlier jury. 


WboD, B. then faid that under thefe circumftances 
he was of opinion the jury (hould be difeharged, an¬ 
other 



OXFORD CIRCUIT. 


other jury Ihould be fworn and charged with the pri- 
foner, and the trial begin de novo. 

Clifford for the prifoner, objeSed to this courfe of 
proceeding. He contended that in capital cafes, after 
evidence has Been gone through,, the jury cannot be 
difeharged, and that if from any circumftance happen¬ 
ing during the trial, it becomes impoffible for the jury 
to find a verdicl of guilty, this is a fort of Godfend for 
the benefit of the prifoner. 

* f 

Wood, B. overruled the objeftlop; but faid he 
would referve the point for the opinion of the Judges, 
if the prifoner was found guilty. 

The eleven jurymen were then difeharged from 
giving any verdift; their names were again called 
over, and a twelfth was pi^^ into the box j the pri¬ 
soner was defired, if he would, m challenge them as 
they came to the book to be fworn; they were all 
fworn without challenge; the officer charged them with 
the prifoner in the common form; the witneflfes for 
the crown were fworn anew; and, by confent, the evi¬ 
dence they had before given was read from the Judge’s 
notes, and they were alked whether it was true. 

The prifoner was convidted. 

In Eafter Term following, the point was argued in 
the Exchequt!? Chamber before eleven of the twelve 
Judges. Clifford infilled for the prifoner, that he was 
not properly tried by the fecond jury, when a former 

1 2 jury 
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jury had been charged to try him,—relying chieflyupon 
the authorities collefted in the Kinlocks* Cafe, Fojier, 
i6. But the Judges, without hearing the other fide, 
were unanimoufly of opinibn that the conviftion was 
right, and they mentioned a cafe before Mr. Baro 
Adams on the Weftern Circuit, and another before 
Lord Loughborough at York, where under fiinitar 
circumfiances the like courfe had been purfued. 

Hughes and Taunton for the profecution. 

• * 

Clifford for .the prifoner. 


yide Rex v. jinn Scalbert, 
Leach. Cro* Caf. 706. Tlie pri¬ 
foner was tried for murder in the 
year 1794 before Mr. Justice 
'Lawrence^ the only Judge 
abfent from the Exchequer 
Chamber on the^ above occaiion* 
During the trial one of the jury¬ 
men was feized with a fit, and 
carried out of court infenliblc* 
On evidence that he was unable 
10 retum> the learned Judge dif- 


charged the Jury, and ordered 
another to be fworn. The pri 
(oner -was convicted and exe 
cuted Vtdeettam Rex v. John 
Ste’venfon^ Leach Cro. f 7 aj. 618, 
where the prifoner himfelf fall¬ 
ing down in a fit during the 
trial, the jury was difeharged, 
and upon his recovery he was 
tried and convifted by another 
jury. 


VoL. III. r GLOU- 


209 

1812. 

Rex 

V. 

Edwards* 
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ato 


GLOUCESTER 


Coram Wood, B. 


>9i2. 

Weduefda/9 
i\pril I. 

In an action for 
a lihet in the 
lhape oi an ex« 
trnjudicial af¬ 
fidavit fworn be¬ 
fore a nna • 
gtftrate, a perfon 
who d as the 
ina|i!lrace’scleik 
ib n(»t bound to 
aufvver whether 
by the defbn- 
djnt*s orders he 
wrote the af- 

I 

fidavit and de¬ 
livered it 10 the 
magiftr.iie, as he 
might tJ'errby 
rrimiiute hun- 
fclf. 


Maloney, Efq* v. Barti-e\. 

i 

'JpHIS was an a£Hon againft the defendant, who is the 
mafter of a Subfeription Houfe at Cheltenham, of 
which the plaintiff was a member, for a libel, charging 
that the plaintiff had propofed to the defendant that 
if he would allow falfe cards prepared by the plaintiff 
to be introduced into the club, the defendant fliould 
have a fhare of the profits. Plea, Not Guilty. 

According to the opening of the plaintiff's counfel, 
the libel had been publifhed by the defendant in the 
ihape of a voluntary affidavit fworn extrajudicially be¬ 
fore a magiftrate at Cheltenham.—^Notice was given 
to produce the affidavit, but it was not produced. 
For the purpofe of giving fecondary evidence of its 
contents, Mr. Griffithsy clerk to Mr. Pruin, who is 
clerk to the Cheltenham divifion of magiftrates, was 
then called to prove that by the defendant's orders he 
had written the affidavit and delivered it to the magif¬ 
trate before whom it was fworn. The witnefs declined 
to anfwer the queftions put to him refpefting the affi..' 
davit, on the ground that they tended to criminate 
himfelf. 


The 
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The counfel for the plaintiff infifted that he was i 8 i 2 » 
bound to anfwer, as he could not be criminally liable 
for the contents of the affidavit. He afted merely in v. 
the capacity of clerk to the magiftrate. He had no ®*»‘*'*'*’f* 
malice to the plaintiff, and could have no intention in 
what he did to fcandalize any individual. When a 
perfon comes to lay an information before a magiftrate, 
it vi^ould be too much to require that the clerk fhould 
know in every inftance whether the magiftrate has ju- 
rifdiftion, and if not, to punifh him as a libeller for 
drawing or copying an affidavit. • The point to be con- 
fidered muft be, whether he ads ^on4 fide ^—whether 
he means to dil'charge his duty as a magiftrate’s clerk, 
or to traduce the charader of another. The mere 
copying of a libel is no offence, or the officer'of the 
court whole duty it is to fet out a libel in an indidment 
might himfelf be indided.—Might not the witnefs be 
compelled to anfwer, whether he had copied the libel in 
a brief, or delivered a cafe containing a copy of it for the. 
opinion of counfel ? Where is the difference between 
that and writing a copy to be delivered to a magiftrate? 

Suppofe the witnefs as clerk were to read before a 
bench of magiftrates a libellous affidavit which he had 
not previoufly feen, concerning forae matter over which 
it is found they have no jurifdidion, could he be in* 
dided for publifhing a libel ? Certainly not. The qu» 
animo muft always be looked to. A6lus non facit reum 
nifi mens ftt rea. Here the witnefs cannot criminate 
himfelf by merely anfwering that as clerk to the magif* 
trates he wrote the affidavit by the defendant’s orders 
and delivered it to the magiftrate before whom it was 
fworh. Malice may often be inferred; but in this in* 

P ct ftance 
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1812. 

Maloney 

V, 

Bartley. 


fknce it is rebutted by the very circumftances under 
which the witnefs afted and which are involved in the 
terms of the queftions propol’ed. 

r 

On the other fide they relied upon Rex v. Bear, 
Salk. 417, where it is laid down by Holt, C. J. 

that the bare copying out of a libel by one that is 
“ neither contriver nor compofer, is highly criminal. 

The efience of a libel confifts not in the infamous 
“ matter, for if a man fpeaks fuch words, unlefs the 
“ words be put in writing, he is not guilty of a libel; 
“ but the nature of a libel confifts in putting this 
“ infamous matter in writing. In all cafes ivhere a 
“ man docs that ali which makes a thing to be what 
“ it ii^ he is, and mvji be conjlrucd to be the doer 
of that thing. Therefore he held, that writing 
“ a copy of a libel was writing a libel, and if the law 
w’ere otherwife, men might write copies and print 
“ them with impunity.” 

Wood, B.—I think the queftions propofed, tend to 
criminate the witnefs. 1 he affidavit which he is fup- 
pofed to have copied and delivered to the magiftrate 
is alledged by the plaintiff to be libellous, and It was 
extrajudicial. Therefore, all concerned in writing 
and publilhing it, are in point of law guilty of a 
raifdemeanor. Had the affidavit been made in the 
courfe of a judicial proceeding, no indiftment nor 
a£lIon could have been maintained againft the clerk, 
■whatever might be the nature of its contents. But 
the affidavit being voluntary and extrajudicial, I can¬ 
not take notice that the perfon before whom it is pre- 
. . . tended 
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tended to be fworn was a magiftrate, or allow any 
privilege to thofe who were employed in framing it. 
The witnefs is in the common Htuation of a perfon who 
has without authority written a 'copy of a libel and 
delivered it to a third perfon. If his mailer, or if the 
magiftrate had ordered him to do fo, this would be no 
junification. It has been held, that the mere delivery 
of a libel to a third perfon by one confcious of its con¬ 
tents, amounts to a publication and is an indiclable 
offence. I take the queftion to be, whether the witnefs 
was not concerned in writing the affidavit and deliver* 
ing it to the magiftrate j and this I am of opinion he is 
not bound to anfwer. 


Plaintiff nomfuited. 

The plaintiff’s counfel tendered a bill of exceptions 
to this diredion ; but I underftand the learned Judge 
has not been called upon to feal it, and that upon con- 
fideration it has been dropped. 

A 

Jervisy Taunton and Puller for the plaintiff 

Dauncey and Abbott for the defendant. 


In John Jaainh*s Cafe^ 9 Co. it to be a libel, writes a copy of 
596. it is laid down that if it ; unlefs afterwards he can 
one writes a copy of a libel and prove that he delivered it to a 
does not publifh it to others, it magiftrate to examine it, for 
is no publication of the libel, then the a£t fubfequent ex- 
But it is great evidence that he plains his intention precedent.'* 
publifhed it, when he, knowing 


iSia. 

Malonxy 

V. 

Bartley. 


The 
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An afiktn may 
maintained 
igr defamatory 
Vk'ords reduced 
into vir'iting, 
which would not 
have been ac¬ 
tionable if mere¬ 
ly fyoken* 


The important queftion con* 
cerning written Hander referred 
to in Earl of Leicejler v, Walter^ 
% Camph. 2519 has at lall been 
decided in the Exchequer 

c 

Chamber ; and it is now fettled 
that an adion maybe maintained 
for defamatory words reduced 
into writings which would not 
have been adliouable if merely 
fpoken. 

The cafe of Kaye v. Bailey 
which I before mentioned, was al¬ 
lowed to drop, on account of the 
death of the defendant; but the 
fame queftion immediately after 
arofe in the cafe of 


for the defendant in error, and 
in Eafterterm 1B12, judgment 
* was given by Sir James Mans- 
ri£L0, Chief Jullice of the Com- 
' mon Pleas. 

His Lordfhip obferved this 
was certainly a libel for which 
the writer might have been in- 
dii^led; but he had entertained 
confiderable doubts whether it 
could be the grour.d of a civil 
aftion. As to a civil ->61100, 
there feemed on principle to 
be no well founded diftiiiftion 
between written and unwritten 
flauder. The rcafons given in 
’the books for fuch a diftinCiion 


Thorle^s. Earl of Kerry in Er~ arc very iufufficient. One rea¬ 
rer, Thiswa8ana6tion for a libel fon is, that by writing the fcan- 
contained in a letter addrefled to dal becomes more diifiifed; but 
Lord Kerry^ and fent open by this is cafual, for words may 
011c of his fervants, who became be fpoken under circumftanccs 
acquainted with its contents, which lhall give them much 
The libel charged His^Lordftiip more publicity and render them 
with being a hypocrite and ufing much more injurious than if 
the cloak of religion for un- they were committed to paper 
worthy purpofes. and fliewn to a third perfon. 

The caufc was tried at King^ Another reafon is, that the 
Jlon Spring AJJi%es 1809, when writing of the fcandal fhews 
there was a verdi6l for the plain- more malice in the defendant; 
tiff below, with 20/. damages, but the true foundation of a 
He had afterwards judgment in civil aftion, is fome damage fuf* 
K.B. without argument; where- tained by the plaintiff, not the 
upon a writ of error was brought malice which a6luates the dc- 
in the Exchequer Chamber. fendant. It was with great dlf- 
In Eafterterm 18ii the cafe ficulty therefore His Lordfhip 
was argued by Barnenvall for had brought his mind to yield 
the plaintiff in error and Dampier to the authorityof the cafes upon 

8 tlic 



CASES AT NISI PR1U5. 



the fubjcft. There were cafes Court could not now venture to 
however eftablilhing this dif- overturn a rule fanflioned by 
tindlion above a century ago, the practice of a century and 
and difta to the fame cfFeft by * the authority of fo many great 
Lord Hale, Lord Hard* • names. * 
wiCK> and other very learned 

and eminent Judges; and the Judgment ai&nned. 


The copy of a fentence of con¬ 
demnation of a (liip or cargo in 
a foreign Admiralty Court is not 
made admifliblc evidence for the 
Underwriters, by being handed 
over to them by the affured 
along with other papers to fa- 
tisfy them of the lofs. 

Fllndt V, A thins y Sittings at 
IVeJlminJisr after E.T, 18 r I. 
Policy on goods from London 
to the Baltic. Lofs by cap¬ 
ture. — Defence, that the fliip 
had been condemned under 
an order of the government 
under which the affured lived. 

To prove that the fhip had 


been condemned, the counfel Copyofftn- 
for the defendant olTered in evi- 

deuce a copy^of the fentence evidence, though 
of condemnation handed over hjiided over by 

among other papers 
fured to the underwriters. 

Lord Ellenborough. — 

This paper is not rendered evi¬ 
dence by being handed over in 
the manner deferibed. I ruled 
the fame point lately in the 
cafe of Bel! v. Carjlairsm If 
you would prove the fentence, 
you inuft produce it under tlief 
fcal of tlie Court in the ufual 
way. —The plaintiff had a ver- 

di<a. 


L .L r an ured to under¬ 
by the af. 


If A. into whofc pofTcflion 
goods happen to come, being 
ignorant that B, is the real 
owner, refufea to deliver them 
to him till B, proves that he 
is fo, this refufal is no evidence 
of a converAon to enable B. to 
maintain trover againft A# for 
the goods. 


Green v. Bunn. IVeJlminpr Refufa! to deli- 
Sittings after M. T. l 8 ll. — vergoods, by 

Trover for timber, which de- SfrSownTno 
fendant found on his premifes, evidence of con* 
and which had been depoAted 
there by the permiflion of the 
fervant of the former occupier. 

The plaintiff to whom the 
timber belonged having de¬ 
manded 
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manded it of the defendant^ Lord Ellenborovoh. —* ^ 
the latter faid : If you will This is a qualified refiifal, and 
bring any one to prove it is no cvi(]encc of converfion* 
your property, I will give it 
you, and not clfe. ^ 


FlaintifF nonfuited. 



CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. B. 

At the Sittings aftfir Eajler Term,. 
5a George III. 


FIRST SITTINGS AFTER TERM AT GUILDHALL. 


181: 


Rucker and another v. Hiller. 


'J'HIS was an aflion by the indorfees againft the 
drawer of a foreign bill of exchange for d^ioo. 
dated at St. Peterfburgh, 15th July 1S i o, addrefled to 
Mejfrs. Coates, Cafs, Co. London, payable at two 
months after fight, to the order of Mejfrs. Schumacher 
Co. 


The bill was refufed acceptance; and the queftion 
was, whether the defendant was entitled to notite of 
its dilhonour ?— Mr. Coates, one of the drawees, being 
examined, ftated that the defendant was fent out to 
Peterlburgh to purchafe goods, which were to be con- 
VoL. Ill, Q ligned 


Wednerjay, 
May 13. . 

If the drawer of 
a MU of exch 
hai rcafoii tl>U‘ 
pi*onnd to c*?:pcil 
that it will be 
honoured on tlie 
ftrengihcf a enn- 
figimient, he is 
entitled 10 noiikC 
of Its dilhoiiour, 
although no ef- 
feiM ever get 
into tlie iwndii of 
the drawee to pay 
k. 
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, Rucker 
and another 


V. 

Hillir. 


figned to them in London: he accordingly configned 
feveral cargoes to them, and drew bills upon them to 
a large amount: they accepted and paid bills fo drawn 
for more than the value of,all the confignments: the 
cargo, in refpe£t of which the bill in queftion was 
drawn, had been detained in Ruflia for want of a 
licence, and w'as fo materially damaged as to be hardly 
fufficient to pay the freight when it arrived; the de¬ 
fendant had confiderably overdrawn his account with 
Coates, Cafs, £ 9 * Co. and from the time this till ,was 
drawm till it became due, they had no effefts of his in 
their hands from which they could have paid any part 
of it. 


Park for the plaintiff contended, that this was a 
cafe where no notice was neceffary. No cafe upon 
this fubjeft had gone farther than Hammond v. DtT- 
frene(a), in which his Lordlhip held, that if the 
.drawee has any effefts in his hands, at any time be¬ 
tween the drawing of the bill and its becoming due, 
the drawer is entitled to notice. But here the drawees 
never had any effe£ls in their hands out of which the 
bill could have been fatisfied, and the drawer Was not 
entitled to notice, as he could fuffer no damage by the 
want of it. 

Lord Ellenbo ROUGH.—If there be a reafonable 
expedlation, that a bill of exchange will be honoured 
upon the ffrength of a confignment, 1 am of opinion 
the drawer is entitled to notice of its dilhonour, al- 
<though it turns out that the drawee never has any 

MW iiM ^ i !■■■■■■ !■ ■■■ I . , ,1 ^ 

(a) atat 145. 

effe^ 
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cfFeds in his hands to meet the payment of it. This 
cannot be confidered vifionary paper, with refpefl: 
to which the cuftom of merchants need not be ob- 
ferved. The objedt of notice is not merely to enable 
the drawer to withdraw his effefts from the hands of 
the drawee, but to provide for payment of the bill 
thus fuddenly call upon himfelf, and to make prompt 
arrangements fuited to this unexpedled emergency.. 
Where the drawer has folid reafon to believe that the 
bill will be honoured, he is necelTarily damnified, and 
therefore he is difcharged, by the laches ’of the holder. 


]8I2. 

Ruckbr 
and another 

V. 

HltLIlB, 


Plaintiffs nonfuited. 


Park and Taddy for the plaintiffs. 
Topping and Reader for the defendant. 

^ [ActoruitSi Palmer and Pellatntf,] 


Thackray v. Blackett> ante 164. 



3 » 



Fiiday, May 15. 


All undennkiiig 
to be anfvvcrehlc 
to a gi\«n 
amount fi>r any 
floodsJuppUed 
by A. to JB-y 
after goods to 
tliat amouiil 
have been fup* 
plied and paid 
for, ilill remains 
tn force A. 
fupplies B. with 
goods on the 
fkme footing, 
until revoked by 
the furety. But 
■s foon a? A. 
alters the rredit 
on whicl] he fup- 
plied the gaods to 
B., the furety is 
difeharged. 
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.ADJOURNED SITTINGS* AT WESTMINSTER. 


Bastow v. Bennett* 


^^SSUMPSIT on a guarautiej in the following form,, 
figncd by the defendant: 


“ London, 7th March 1810. 

“ I hereby undertake and engage to be anfwei*ablc 
to thq extent of ^€’300. for any tallow or foap fup- 
“ plied by Mr. Baftow to France Bennett, provided 
“ they ftiall negleft to pay in due time.” 


The plaintiff immediately after fupplied tallow and 
Ibap to France £ 55 ° Bennett to a large amount, at two 
months credit. They regularly paid him above .<£’300.; 
but in the fummer of 1810 they owed him a larger 
fum, and became confiderably embarraffed in their 
circumftances. A meeting of their creditors was then 
held, at which it was agreed that tfie creditors fhould 
continue to fupply them with goods payable in ready 
money, but that the payments made fhould be applied 
to the old debts till they were fatisfied. The plaintiff 
opened a new account with France fe* Bennett on this 
footing, and they afterwards became bankrupt, being 
indebted to him for tallow and 'bap in the fum of 
j^’547. loj. The balance of the firfl: account, hpw- 
cver, was nearly fatisfied. 


Park 
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Park for the plaintifl’ contended, on the authority 
of Mafon v. Pritchard^ 12 Eaji, 227. 2 Campb. 436. 
that the defendant was fiable to the full amount of 
<^*300. • 

Gafelee, contra, infilled, that after the fum of ^^300. 
had been once paid to the plaintiff hy France Sff Bennett^ 
the guarantie was exhaufled. In Mafon v. Pritchard 
the defendant became anfwerable for any goods the 
plaintiff might fupply^ which might well be conftrued 
into a continuing guarantie: but the word here is fup- 
pliedy which feems to contemplate a fingle tranfaclion. 
At any rate, the defendant could not be liable after a 
new mode of dealing had been introduced between the 
parties, and mull have^ credit for the payments fubfe- 
quently made on the old account. 

I 

Lord Ellinborough. —The defendant here be¬ 
came anfwerable for any foap or tallow fupplied by 
the plaintifl' to France Ss* Bennett, Without the word 
any, it might perhaps have been confined to one deal¬ 
ing to the amount of ^^300. j but as it is adlually 
worded, I am of opinion it remained in force while the 
parties continued to deal on tlie footing eftablilhcd 
when it was given. But I think the goods fupplied 
after the new arrangement were not within the fcope 
of the guarantie, and that the defendant is only anfwer¬ 
able for the unfatisfied balance of the old account. 

Verdi£l accordingly. 

Park and Lawes for the plaintiff. 

Gqfelee for the defendant. 

[Atcornics, fVM and 
Vide Merle v. Wells, 2 Campb, 437, 

Q 3 Rkx 


1812. 

Ba8TOW 

Bsnnett. 
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Thurfiay, 
May 2 1. 

Where the bur¬ 
then of repairing 
a high«’ay ia 
transferred by a 
public of 
parliament from 
the parifh to 
ether perfons, if 
the parifh be In- 
di^Ud for not re¬ 
pairing thu high¬ 
way, there uTiiO 
•ccafion for a 
fpecial plea, 
bating who are 
bound to repair 
it, but the ex¬ 
emption may be 
taken advan¬ 
tage of under the 
general ifTue, 
ofJVb^ GuiYrjr/. 
Although a fta- 
tute enaAa, that 
the paving of a 
particular flreet 
(liall he under 
the care of 
commiflionerx, 
end provides a 
fund to be applied 
to that purple, 
end another 
ftatutc pafTcd for 
paving the llrcets 
of the parifh, 
contains a clnufe 
that it fball not 
extend to the 
particular ftreet, 
the inhabitants 
of the parifh are 
«ec exempted 
»m their com- 
ion hw liabtlitj 
t> keep that 
in repair* 


Rjex V . Inhabitan'ts of .St. Georce, Hanover 

Square. 

^HIS was an jndiftment for not repairing the pave¬ 
ment of Piccadilly, from Hyde P(irk Corner tO 
Bond Street. Plea, Not Guilty. 

Evidence was given, that the ftreet in queftion is in 
the parifh of Sf. George, Hanover Square, and that the 
whole of it was out of repair at the time mentioned in 
the indictment. ^ 

The Counfel for the defendants undertook to prove, 
that fo much of Piccadilly as lies between Bond Street 
and Clarges Street was, during that time, in good 
repair, and that the parifh was not anfwerable for the 
refidue. Stat. 6 Geo. 3. c. 54. which appoints com- 
miffionerS for paving and lighting the City and Liberty 
of fPe^minJier, enads, “ That the roads leading from 
“ the end of Clarges Street to the turnpilce gate near 
“ Hyde Park Corner, fhall be under the care, manage- 
“ ment, and diredion of the faid coinmiflioners, and 
that to enable them to pave and keep in repair the 
“ faid roads, the truflees for repairing the roads in 
“ the pariihes of Kenfmgton, Qhelfea, and Fulham, 
fhall pay yearly to the laid copimillioners the fum of 
^1000. whTch fhall be applied by them ip paving, 
« cleanfing, and repairing the faid ropds, leading 
“ from the end pf Clarges Street to the tumpike-gate 
near Hyde Park Corner*' And flat. 29 Geo. 3. e. 75. 

jpof 


it 


it 


it 
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for paving, cleanfing, and lighting the ftreets and 
fquares, &c. in the parifli of St* George Hanover 
Square t contains a provifibn, that none of the powers 
contained in that ad fliell extend to fuch part of 
Piccadilly as lies between Clarges Street and Hytie 
Park Corner. Both thefe are declared to be public 
ads.—^"fhe effeft of them, the Counfel for the defen¬ 
dants argued, was, entirely to exempt the parifh from 
the repair of that part of Piccadilly lying between, 
Clarges Street and Hyde Park Corner, the repairing of 
it being placed under the carb of the’ commiflioners 
of pavement, a fui^d being provided for the purpofe, 
and the legiflature having exprefsly declared, that the 
ad for repairing the oiA;er ftreets in the parilh fliould 
not extend to this part of the ftreet in queftioh. The 
parifh had no fund to repair it, and would be tref- 
pafling if they were to interfere with it. 


1812. 



V, 

Inhabitants of 
St. Gborgl 
Hanovek 

Squam. 


On the other fide, they denied the exemption, and 
contended, that at any rate, this was no defence under 
the general ifl'ue. 

Lord Ellenborough. —If thefe ads of parliament 
did exempt the parilh from the repair of the highway 
in queftion, I think this would be a fuf&cient defence 
upon the plea of Not Guilty. In general, when a parifh 
denies its liability to repair a highway, a fpecial plea is 
neceftary, ftating who are liable j but I do not think 
this rule applies when the burthen of repairing is tranf- 
ferred from the inhabitants of the parifh by a )}ublic 
ad of parliament, to which all are' fuppofed to be 
prfvy, and of which all are fuppofed to have cogni¬ 
sance.—I am of opinion, however, that thefe ads are 

Q 4 
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1812. 



Rex 


V. 

Inhabitants of 
Sr. George 
Hanover 
Square. 

/ 


no anfwer to this indidlment. They cfertainly do not 
exprefsiy exempt the parifh from the common law 
liability to repair all highways within its limits. Do 
they- create any exemption by implication ? I think 
not. The duty of repairing may be impofed upon 
others, although the parilh be ftill liable. The parilh 
muft, in the firft inftance, fee -that the ftreet is pro¬ 
perly paved, and feek a remedy over againft the Com- 
miflioners. The thoufand a year is an auxiliary fund ; 
but will not prevent other means being reforted to, 
which would have been available had the afts relied 
upon never puffed. 


Guilty. 


* 


yehyll'y Alley^ and Walford^ for the profecution. 


< 

Garrow^ Marryaty Gurney, and Denman, for the 
defendants. 


[Attornie«, fiM pnil Daii'JhnJ] 


ViiU Rex Sheffield, % T. R. 106. Rex v. Mayor of Liver¬ 
pool, 3 Eait,.86. Rex v* Bridckirk, 11 Eaft, 304. 


Fridiy, May 1Z« 


Rex V. Cross. 


It is an India- T^HIS wus an indidment for caufing and permitting 
fta*>*e*^tthes^to divers coaches to ftand and remain for a long and 
Hand i-iying for unrcalonable time in the public highway near Cbarinz 

Ballingers ill the * r TT--.>r.n.* 

rubUciirccu. Crofi, to the great annoyance of His Majefty S 

fubjeds. 

The 
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The defendant is proprietor of a Greenwich ftage- 
coach, which comes to London twice a day, and draws 
up at the place in queftion, nearly oppotite Meifrs. 
Drummond’s banking-houfe. There it remains for 
about three quarters of an hour, taking in parcels add 
waiting for palfengers. On Sundays, and occaHonally 
at other times, the defendant employs extra coaches, 
which ply there in the fame manner. A great number 
of other llage-coaches from Greenwich and the ad¬ 
joining villages come to the fame fpot. There are 
generally fix or feven in a row clofe to the curb ftone; 
often two tiers, and fometimes three. A number of 
perfons are employed to folicit palfengers to go by 
thefe coaches. Private carrbges can very rarely draw 
up to the oppofite houfes, and confiderable •difficulty 
is experienced in paffing along that fide of the ftreet. 



V. 

Cboss* 


It appeared that for a great number of years Green¬ 
wich liages have flopped and plyed at this place, but 
that their number has of late been greatly increafed. 

* 

Garrow for the profccution contended, that the de¬ 
fendant was clearly guilty of a public nuifance, in 
keeping his coaches Handing in the public Hreet duch 
an unreafonable length of time ; and he relied upon 
Rex v. Rujfdl, 6 Eajl, 437, where it was held that a 
waggoner occupying one fide of a public ftreet in a 
city, before his warehoufes, in loading and unloading 
his waggons for fcveral hours at a time both day and 
night, and having one waggon at leaft ufually Handing 
before his warehoufes, fo that no carriage could pafa 
on that fide of the ftreet, and fometimes even foot 
paffengers were incommoded; by cumbrous goods 

lying 
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V. 

CMSt. 


lying on the ground on the fame tide ready for loading, 
was indidable for a public nuifance, although there 
were room for two carriages to pals on the oppofite 
fide of the ftreet. ' . 


Marryatf contr^, infilled, that there was hardly 
any refemblance between that cafe and the prefent. 
All that had been proved againlt the defendant was, 
that twice a day his coach drew up at the fide of a 
very wide ftreet, and remained' there for a Ihort time 
to fet down and take up paffengers. He could not be 
anfwerable for any improprieties of which perfons 
connefted with other coaches Hopping there might be 
guilty. The praflice of Greenwich coaches waiting at 
this place had prevailed ever fince the building of 
Wejiminjler Bridge, and never was complained of till 
the prefent indi£lment was preferred. So in all the 
great avenues to the metropolis, there is feme fpot 
where ftage-coaches going to particular villages alfem- 
ble. A great lhare of accommodation is thus aftbrded 
to the public, which much more than counterbalances 
any partial inconvenience which the pradlice may 
occafion. If the defendant is guilty of a nuifance, 
there might be an hundred indiftments for the fame 
offence, every time a rout is given by a falhionable 
* lady at the weft end of the town. 

Lord Ellenborouoh. —And is there any doubt 
that if coaches on the occafion of a rout, wait an un- 
reafonable length of time in a public ftreet, and ob- 
ftru£l the tranfit of His Majefty’s fubjefts who wilh to 
pafs through it in carriages or on foot, the perfons 
who caufe and permit fuch coaches fo to wait are guilty 

of 
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4>f a nuifance ? In meafuring out the puni{hment, the 
Court TTOuld examine whether the ad was repeated, 
and what deg^ree pf pubKc inconvenience was expe^ 
rienced. But every unauthorifed obdruftion of a 
highway to the annoyance of the King’s fubje^s, is ^an 
indictable offence. Upon the evidence given, I think 
the defendant ought clearly to be found guilty. The' 
king’s highway is not to be ufed as a dable-yard. It 
is immaterial how long the pradice may have pre¬ 
vailed, for no length of time will legitimate a nuifance. 
The Hell fifliery acrofs the river at Chrlijle had been 
edablifhed for a vaft number of years; but Mr. Juilice 
Buller held that it continued unlawful, and gave 
judgment that it fhould be abated. A dage-coach 
may fet down or take up paflTengers in the dreet, this 
being neceflary for public convenience; but it mud be 
done in a reafonable time; and private premifes mud 
be procured for the coach to dop in during the in¬ 
terval between the end of one journey and the com¬ 
mencement of another. No one can make a dable- 
yard of the king’s highway. 

Guilty, 





% 


Qarrow and Gumey for the profecution. 
Marryat and Adolphus for the defendant. 

^AttornieSi Wthb and ^Aerman.J 




^ ■ ilMl . ■ ■ ■■^■1 ■■ ii;ii 

yiJe Rex V, Jones, a^o. 


Nopw 
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Friday, May 3X1 

The duitlicate of 
A writing takea 
from 1 he auto- 
graph at one 
impreflion, 
hf means of s 
copying machine, 
cannot be road 
in evidence as an 
•ri^inaL 


Nodjn V. Murray, 

^ROVER for a fhip. 

In the courfe of the trial it was propofed to give in 
evidence, as an original letter, a duplicate taken from 
the autograph, at one impreflion, by means of a copy¬ 
ing machine.—But, 

i 

Lord Ellsnborouoh faid, he could only treat 
this as a copy, though it was likely to be more accu¬ 
rate than one taken by fucceflive imitations, and 
therefore it could not be read without a notice to pro¬ 
duce the original written by the party’s own hand. 

The Defendant had a verdid. 

. Garrow, Jervis, and Lamb, for the Plaintiff. 

Scarlett, Puller, and Brougham, for the Defendant. 

[Attornics, Rogers and Afurray.] 


S.it\irdiy, 
May 43. 


Jones v. Wood Esq. and another; 


In an afticn HTHIS was an adion againll the late iheriff of the 

forTfaLTerw^^ couDty of Middlefex, for falfely. returning to a 
withTe^ns'rfa '^dt of fieri facias, that he had taken goods, which 

panicuUr officer in the execution of the writ, it is not enough to '(hew that thb officer's name is 
written in the margin of the examined copy of the writ and return. But without producing the 
warrant, it was held to be enough to give in evidence a p^per itlued by the IhcriiF’s office and dire^ed 
to this officeri requiring him to girt iaftrudliona for making a return to the writ. 

remained 
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remained in his hands for want of buyers, although 
he had levied the money upon the goods, and ought 
to have had it in Court at, the return of the writ. 

• 

One Dowick, an officer of the fheriff, was called, 
to prove that he had taken the goods, and that the 
money to be levied was paid to him to redeem them. 
The warrant was not produced; but in the examined 
copy of the writ and return, Dowick’s name appeared 
written on the margin. The plaintiff’s ccunfel con¬ 
tended, that by the courfe of, office this meant, that 
the warrant was directed to Dowickj to be executed 
bv him; but Lord Ellenborough held it to be 
infufficient to coiineft the fheriff with his acls. 


i8x2. 



Wood Efq. 
and another* 


r 

N. 


A paper was then given in evidence, which was 
produced, on notice, from the ffieriff’s office. This 
contained, firft, an order to Dowick to give the necef- 
fary inftruftions for making a return to the writ in 
queftion; and then Dowick's anfwer, in thefe words, 
goods in hand, for want of buyers.”—It was con¬ 
tended for the defendants, that nothing but the pro- 
duflion of the warrant could render the fheriff an- 
fwerable for the a£l:s of the officer. 


* 

Lord ELLENBORouGH,however, held that this paper 
amounted to a clear recognition by the ffieriff that 
Dowick was the officer to whom the execution of the 
writ had been intruded; and that if the money was 
paid to Dowick before the return of the writ, the-fheriff 
muft be confidered guilty of having returned faliely 
thdt the goods remained in his hands for want of 
buyers. 


The 
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The plaintiff had a verdidl for the amount of the 
funi to be levied. 


V. 

Wood Efq. 
ind another. 


Gafelee for the plaintiff. 

« 

’ Comyn for the defendant. 

[Attornict, Newcomb and Smith,'\ 


So, in an adion of trefpafs rant under which he entered 
againft the fheriff for a wrongful and feized the plaintifps goodi. 
a6t of the bailiff, it is not enough Drake v. Sykes, 7 T, R. 1x3. 
to prove that he- is a general Fide Blatch Archer, Cowp. 
bailiff, and liad given a bond of 63. and McNeil v. Perchard, 
indemnity to the (heriff as fuch, i £fp. N. P. C. 263. 
and to prove a copy of the war- 


4 



Saturday, 
May aj. 


Rex V . Jones. 


It it an iadi£iable 
oiTeace for 2 
timber merchant 
tu cut logs of 
timber in the 
ftreet adjoining 
lua timber yai^ ; 
though he mould 
' not he sMe 
otfaerwife to get 
them into his 
premifes, or to 
carry on hU 
kufiaels there. 


^HIS was an indictment for depofiting, hewing, and 
fawing logs of wood in St. John Street. 

It appeared that the defendant occupies a fmall 
timber-yard clofc by the fpot in queition, and that 
from the narrownefs of the ftreet, and the conftrudlion 
of his own premifes, he had in feveral inftances hecef- 
farily depofited long flicks of timber in the ftreet, and 
had them fawed into fhorter pieces there, before they 
could be carried into his yard. 


Marry at i as liis counfel, contended, that he had 
a right to do fo, as it was neceffary to the carrying on 
of his buftnefs \ and that it could not occafton more 
inconvenience to the public than draymen taking 

hogfheads 
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hogfheada of beer from their drays and letting them iSia. 
down into the cellar of a publican. ^ 

• V. 

Lord Ellenborough. If an unreafonable time Jow*** 


is occupied in the operation of delivering beer from 
a brewer’s dray into the cellar of a publican, this is 
certainly a nuifance. A cart or waggon may be un¬ 
loaded at a gateway; but this mult be done with 
promptnefs. So as to the repairing of a houfe the 
public mult fubmit to the inconvenience occalioned 
necelTarily in repairing the houfe ; bu^ if this incon¬ 
venience is prolonged for an unreafonable time, the 
public have a right to complain, and the party may 
be indicted for a nuifance. The rule of law upon this 
fubjedt is much negledted, and great advantages would 
arife from a Itridt and Iteady application of it. I can¬ 
not bring myfelf to doubt of the guilt of the prefent 
defendant. He is not to eke out the inconvenience of 
his own premifes by taking in the public highway into 
his timber.yard; and if the dreet be narrow, he mult 
remove to a more commodious Atuation for carry- 
'ing on his bulinefs. 

Guilty, 

Garrow, the Common Sorjeantf and Rjchardfon^ for 
the profecution. 

Marryat for the defendant. 

[AttomUl, Httfnoldt tmd 


Fidt Rtx V. Crofi, «fi// 224, 

n 



AD* 
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ADJOURNED SITTINGS IN LONDON. 



Tiiofifay, M‘Craw - o . Gentry. 

May a6. 

ftru. ^CTION agsiflft the*maker of a promiflbry note, 
nicnt executed, vvhich Durportcd to bc attcftcd by two wit- 

but IS not de- * * ' 

fired by the neflfes. 
parties to atteft 
it^ cannot, l>y 

tlnl’h!"nim'e\o Ottc 6f thcfc bciHg Called to pfovc it, Rated that 
wteftbg'witneft! name to it in the prefence of the 

defendant, nor was he ever called upon by the de¬ 
fendant to atteft it; but he faw the defendant deliver 
' it*as his note of hand to the payee, and he afterwards 

put his name to it without the defendant's know¬ 
ledge. 

Lord Ellenborouch. —I»cannot receive the evi¬ 
dence of this perfon as of an atlefting witnefs to the 

note. He was no attefting witnefs, but a mere volunteer. 
If the other perfon, whofe name is on the note as atteft¬ 
ing witnefs, really was fo, it can only be proved by 
his evidence. 

It appeared however that this perfon had put his 
name to it e>:aftly under the fame circumftances as the 
other, and the defendant’s acknowledgment was con- 

1 fidered 
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fidered fufficient to fix him. So the plaintiff had a 
verdift. 

Garrow and Littledale for the Plaintiii'. 


s8ta. 



M^Craw 


V. 

G»HTltY. 


Jervis for the Defendant. 


[Attornles, Bodjield and Ji>knfon»'\ 


Vide Fitazgerald t'. Elfde^ 2 Camp. 635^. 




He ANN V and another, Aflignees of March and a 
Banki'upt, v. Birch and another. Sheriffs of 
London. 


ROVER for a filhing fmack taken in execution 
after an a 6 t of bankruptcy. 

The only queftion was as to the trading with re¬ 
ference to the petitioning creditor’s debt, which be¬ 
came due in September 1811. 

It was proved, that the bankrupt carried on the 
bufmefs of a fifherman from the port of Barking in 
Effex. Perfons in this line, during the turbot feafon, 
which lafts about three or four months in the fum- 
mer, generally fail over to the coaft of Holland for 
the purpofe of filhing. One boat very rarely catches 
a fufficient cargo to be carried to London in fo lliort 
a time that the filh can be kept in good condition. 
They are therefore in the habit of buying filh from 

VoL, UL R Qjjg 


II a nmerman 
buys filh at fea 
from other boats 
for the purpofo 
of making up his 
cargo, which he 
carries aOiore 
and folia, he ie 
a trader wichirs 
the meaning of 
the bankrupt 
laws; and if luch 
be tile ufual prac¬ 
tice of a parti- " 
cular dal's of filh- 
eimon, one of 
them who is 
proved to have 
once done fo, 
will be prefumad 
to have continued 
to carry cm his 
bulineis in tho 
fame manner. 



CASES AT NISI PAIUS, 


934 

^ jSig. one another at fea, which they refeU at Billingfgate. 

In the winter, the Barking fifliermen go to the North 
and another Sea to catch cod, and ufuaUy, though not univerfally, 

Birch ^ manner. It was 

aad another. |>roved that during one turbot feafon fome years ago, 

the bankrupt bought filh on the Dutch coaft to fill up 
his cargo, which he refold in London ; but there was 
no evidence of his having bought filh at any fubfe- 
quent time. The witneffes Hated, however, that he 
continued to go out to fea as a filherman till the be¬ 
ginning of the prefent year, when he became bank¬ 
rupt. 

Marryat for the defendant contended, that the 
buying a few fifli to make up a cargo, was not a fub- 
ftantive trading; but was merely incidental to the bufi- 
nefs of a filherman, which clearly does not fubje£t a 
perfon to the bankrupt laws. This man fought his 
Jiving by catching filh from the fea, not by buying and 
felling them.—-At any rate, allowing him to be a 
trader when he was proved to have bought filh to 
eke out hi$ cargo on the Dutch coalt, he muH be taken 
to have ceafed to be fo befo];e the petitioning creditor's 
debt accrued ; and in that cafe, according to the au¬ 
thority of Me^ot V. Mills, Lord Raym. 287. 12 Mod* 
159. S. C. the commilllon could not be fupported. 

Lord Ellenborough. —The buying and felling of 
filh by a filhermain in the manner deferibed, is cer¬ 
tainly fufiicient to make him a trader within the mean¬ 
ing of the bankrupt laws ; and although this perfon is 
only proved to have bought and fold filh one feafon, I 
muH prefume that he Hill carried on his bufinefs in 

Q the 
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the afual way, and continued a trader, down to the 
time of his bankruptcy. 

The plaintifis had a verdid* 
Garrow and Lawes for ihe Plaintiffs. 


i8ia 

t 

Hsavnt 
and another 


<0. 

Birch 
and another. 


Marryat and Walford for the defendants. 


[Attorniei» Atkinfin and FalmerJ] 



Guest v. Caumont, 

'pHE declaration alledged, that the defendant at 
London, in the parifli of St. Mary le Bow, in the 
ward of Cheap, was Indebted to the plaintiff for the 
ufe and occupation of certain premifes fttuate and being 
at London aforcfaid, in the parijh and ward aforefaid. ' 

The premifes, for the ufe and occupation of which 
this aftion was brought, are fituate in the parijh of 
St. Bride, inithe ward of Farringdon Without. 

An objection being taken on account of this vari> 
ance, the plaintifPs counfel contended that the mention 
of the parifh and ward muff merely be coniidered as 
•uenue ; and at any rate that, as it is now fetded by the 
recent cafe of King u Frafer, 6 Eaft 348. that there 
is no occafion to ftate in the declaration where’ the 
premifes are fitiiate, the words ** in the parifli and 
** wkrd aforeHud’* might be ftruck out as furplufaget 
••-But— 


Wednefday* 
May ay. 

In an a6licn for 
life and occiipa* 
tion, ahhoufh it 
be unneceilary 
to ilate in the 
declaration in 
what parilh the 
premifes are 
fituate^ if this irt 
alledged, a van* 
ance in the name 
of the parilh is 
fatal. 
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i8t2. 



Guest 

Caumont, 


Lord Ellenborouoh faid, thefe wjords muft be 
confidered a local defcription of the fituation of the 
premifes, and could not be fejedled, being by no meanis 
irrelevant. Therefore, as the premifes occupied by 
the defendant were in a different parifh and ward, the 
variance was fatal, and the plaintiff mull be non- 
fuited. 


Garraze^ and Lawes for the plaintiff. 
Marry at for the defendant. 

[Attoniies, IVillouf^hby and Mitckrfl.] 


Wdnefday, 
May 27 * 


Scott v. Cl ark. 


To prove that ^OODS fold.—^Plea, the general iffuc. 
the plaintiff \\ as *VJ 
(lifcharged under 

^'rthrc°urf One defence fet up was, that the plaintiff .had been 
re-** difeharged under an infolvent debtor’s aft after the 
tion brought, it caufe of aftlou had accrued, and befoge the aftion 

is not enough to trri \ 

give in nijvnce was brought.—To provc the difchargc, the defendant’s 

'ed^mln'byhim; cbunfcl propofcd to give in evidence a verbal ac- 

the J^ace flil'oufd ^nowledgmcnt by the plaintiff himfclf, upon the quef- 
be called, and tion being put to him.—But— 

the order of ref- 


fion& produced 
to fliew tlic re- 
gubrity of die 
difeharget 


. Lord Ellenborouch faid this was infufficient, 
gs the difeharge might be ir."cgular and void, and the 
plaintiff might be miftaken ; and that to prove a judi¬ 
cial aft of this fort it was neceflfary to call the clerk 
of the peace, and give in evidence the order of the 


4 


court 
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court of quarter feffions, by which the difcharge was 
effefted. 

The plaintiff had a verdift. 
Garrow and Lawes for the plaintiff. 


i8i2. 



Guest 


V. 

Caumokt. 


Scarlett for the defendant. 


[Attornies, Slcienton 



» 


OviNGTON V. Bell and anothkk.. 

'TPHIS was an action for money had and received, 
to recover the futn of ^20. 2j. ^d. 

The plaintiff, in March 1810, had employed the 
defendants as infurance brokers, to effeft a policy for 
him from London to Malta. 'I'his was fubfcribed by 
one Ofwm for .£200. A partial lofs happened, and 
an adjuftm«.^ at 2s. ^d. percent, was figned 

by Ofivin'sT^tTit in the beginning of July, when his 
name was erafed from the policy,and credit given in his 
books to the defendants for the amount of the lofs. 
Ofwin about this time became bankrupt, but whether 
the adjuflment was before or after his bankruptcy^ 
did not diftinftly appear. The defendants were privy 
to Ofwin*s name being erafed from the policyj but 
they never took credit in their own books for the 
amount of the lofs; and on the 26th of July they gave 

in which no demand v;» made upon them in refpeft of the bankrupt's fubfeription.- 
B'ere not liable to the aflured for the fum due from the bankrupt on the policy. 

R 3 notice 


Wednefdjy, 
May a/. 

Infurance brok¬ 
ers holding a 
llcy for the pur- 
pofe of a^ulling 
a loff), fufifered 
an underwriter's 
name to be Rruck 
out, upon his(igii- 
ing the adjull- 
mentdie 
gave them credit 
in his books for 
the lofs, and be¬ 
came bankrupt; 
but they never 
took credit for 
the amount in 
their books ;>^ti 
the contrary they 
gave the a^ured ' 
notice of the 
b.mkruptcy, and 
there was after¬ 
wards a fettle- 
ment of accounts 
between the 
brokers and tho 
affured compre¬ 
hending the po¬ 
licy in queflton, 
-Kuled|Chat they 



CASES AT NISI PklUS, 




OVWGTON 


V. 

"BtlLl, 

and another. 


liotrce to the plaitittfi* that Ofuoin wa$ banknipt, and 
that he muft prove the lofs under his commiffion. In 
January 1811 there was a Settlement of accounts be¬ 
tween the parties, when ;che defendants paid the 
plaintiif 84. gr. without any claim being made in 
refpect of Ofwir^^ fubfcripdon. 


Garrow, for the plaintiflT, iniided, upon the authority 
oi Andrew \. Robinfon, ante 199, that the defendants 
were flopped from dilputing that they had received 
the .3^20. 2s. '^d. from Ofwin to the plaintiff’s ufe. 
By permitting the underwriter's name to be erafed, 
they had deprived the plaintiif of his remedy on the 
policy j and when they had credit in account with 
the underwriter, it was the fame as if the amount had 
been pad to them in cafh. 

Lord Ejllenborough.— I do not rctraft what I 
held in Andrew v. Robin/on ; but the rule there laid 
down can only apply where the circumflances are the 
fame. Here it is proved that the infurance broker 
never took credit in his account with the underwriter 
for the amount of the lofs ; *and it does ||pt certainly 
appear even that the adjuflment took place before 
the bankruptcy. But what makes an end of this cafe 
is, that though the plaintiff had notice of Ofwin ^ 
bankruptcy in July, in the month of January follow¬ 
ing he fettled ah account with the defendants, includ¬ 
ing the very policy in queflion, without making any 
complaint with regard to O/win's name being flruck 
off the policy, or any demand of the fum for which 
Ofwin was liable. This fettlement of accqimts, I think, 
clearly ^(Ainted to a waiver of wy right he might 

bavq. 
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have had upon the defendants, and was am election 
to feek bis remedy under 0 /win's commiffion. 

plaintiff nonfuited. 

Carrow and Marryat for the plaintiff'. 

Scarlett for the defendants. 

[AttornieS) Swain Sc Co. and Painter Sc Co.] 

$ 

Vide Edgar v. Bumpftcad, l Campb. 411. Bousfield v. Crefs- 
vrell, 3 Campb. 545. 


Or© and two others v. Portal, 

^CTION by the plaintiffs as indorfees againft the 
defendant as acceptor of a bill of exchange, 
drawn by one Sted, payable to his own order, and 
indorfed by him in blank. 


The plaintiff‘'s cafe being clofed, without fhewing 
that the plaintiffs were in partnerfhip, or that the bill 
had been jjitdorfed to them jointly ; 

GarroWf for the defendant, infilled, that they ought 
to be nonfuited. The declaration alleged that the 
drawer of the bill indorfed and delivered the bill to 
the three plaintiff's, and there was ne evidence what* 
foever in fupport of this allegation {a). 


•{fl) In point of fa6t the plaintifii were aflignees of a bankrupt, 
and this bill was indorfed to tbem in payment of a debt due to the 
bankrupt eftate. 

R4 


S|9 

181Z. 



OvXDIGTOir 

tr. 

Bslx. 

and another. 


Wednefdart 
May 47. 

Where fevcral 
plaintifTsi fue ai 
mdorfees of a 
bill of exchange, 
if the bill appears 
indorfed tit blanks 
thrre UnoneceC* 
fity for their 
proving that they 
were In partner- 
(hip together, or 
that the bill vras 
indorfed and de« 
lirered to them 
Jointly. 


\ 


Lord 
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1812. 



Ord and 
Two others 


V. 

Portal. 


Lord Ellenborough. —^There is no occalion for 
any fuch evidence. The indorfement in blank 
conveys a joint right of action to as many as agree in 

fuing on the bill. 

The plaintiffs had a verdict. 


Marryat and Curivood for the plaintiffs. 
Garrow and Storks for the defendant. 

'[iVttornie.s, 'M'Uhc^ anj PoUuf.] 


But wlicrc a bill of exchange by the payees or indorfeei, ftridl 
is payable, or indorfed fpccially, evidence mufl be given that the 
to I iord Ellenborough firm confifts of the perfons who 
has often ruled that in an adion fuc a.*; plaintiffs on the record. 


“I'hurfday, 
May ftS. 


Flower v. Young. 


In an a£bon for n GODS fold.—Plea in abatement, tnat the promifes 

ftores Supplied 




to a Ihip, if the 
defendant pleads 
in abatement 
that he is only 
liable jointly 
with others, it 
19 not enough 
for him to pro¬ 
duce the Ihip's 
tegifteri contain* 
ia% the names of OWnCf* 
hir:ifelf and thofe 
othen as owners * 

^ ^he fhip. 


were made by the defendant jointly with Jofeph 


Metcalfe and three other perfons named. 

This was an aftion for ftores fupplied by the plaintiff 
in the year 1803 to- the fhip Swallow, of which the 
defendant had acknowledged himfelf to be then ai> 


ScarUtt^ for the defendant, propofed to prove by 
the /hip’s Tggifler, that Metcalfe^ and the other perfons 

named 
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named in the plea, were co-owners at the time when 
the ftores were fupplied. 

Garroiv, contra, infifted that the regifter was not 
evidence for this purpofe, and relied upon Tinkler v» 
Walpelc^ 226. 


»8i2. 


Flowed 

V. 

Young, 


Scarlett contended that the cafe cited only determined, 
that the regifter is not evidence to charge a perfon whofe 
name appears upon it, and who has not figned it; but 
it may neverthelefs be good primd evidence for a 
perfon who adopts it. 

Lord Ellenborough.-^How can the regifter be 
evidence for a man ? If he has ligned it, it is e^vidence 
againjt him; but it can amount to no more than a 
declaration that he is owner, which a man cannot 
convert into evidence of his own title. If the regifter 
were recognized as a public document to prove the 
ownerfliip, it would be evidence both againft and 
for all the perfons whofe names appear upon it. 
However, we can confider it as a private inftrument 
only ; and therefore, although it may be evidence as 
an acknowledgment againft the perfons who fign it, it 
cannot be evidence in their favour,—amounting to 
nothing more than their own declaration. I am forry 
this objeftion was ever taken, as there can be no doubt 
that in point of faft the regifter does almoft invariably 
difclofe the names of the true owners j and the practice 
of admitting it as primd facie evidence, was extMmely 
convenient. But the objeftipn being taken, I am 
bound to decide, that in a cafe like this, the regifter 
is not to be received. Therefore, unlefs the defendant 

cw 
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xSis. 



FLOWtR 


V. 

• Yovng. 


can prove by other media, that the perfons he hat 
enumerated in his plea were joint owners of the fhip 

in queftion, there muft be a • 

• ^ Verdia for the plsdntifF. 


Garrow and Gifford for the plaintiff. 
Scarlett for the defendant. 


So in the of Pine t. An- 
derfon^ M. T« x8i3, in vvhich 
the aboTe note was cited, tKe 
Court of C. P* determined that 


in an action on a policy o« Ihtp^ 
the regifter is no evidence to 
prove the allegation of intereft. 


COURT OF COMMON PLEAS. 


SITTINGS AFTER TERM AT WESTMINSTER. 


Tliurfdayt 
May Iff. 

A local adt of 
parliament pro¬ 
vides that no ac¬ 
tion (hall be com¬ 
menced for any 
thing done in 
pui^ance of the 
until after 
notice of a£lion 
ftiall have been 
given. 

thia applies to a 
ctfe where the 
defendant aOed 
under colour of 
the act| although 
]|e eaceeded the 
nourera conferred 
(y iu 


Graves v, Arnold. 


T respass and Me imprironment. Plea, Not 
Guilty. 

In the night of the 23d of January lall, the plaintiff 
was apprehended by a watchman in the parifli of 
St. Luke, in the county of Middlefex, on fufpicion of 
having broken a lamp, and carried to the watch- 
houfe of that pariih, where the defendant was pre* 
fiding as conftable. It was taken as a fa£l, that the 
watchnian ffated the reafon for which he apprehended 
the plaintiff, and brought him there, but did not make 
a regular charge againff him. The defendant ordeisd 
bim tQ be dptaioed all night in the watch-houfe, and 

carried 
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carried next morning before a maglftrate, by whom he 
was difcharged, as the watchman had not feen him 
break the lamp. 

The defendant’s counfel took a preliminary objec> 
tion, that no notice of adion had been given by the 
plaintifi^. The"police of this parilh is regulated by 
flat. 50 G. 3. c. cxlix. intituled, “ An Aft for making 
more effeftual provifion for lighting, watching, pav- 
** ing, cleaning, regulating, and improving the flreets 
** and other public places in the parilh of Saint Luke, 
** in the county of Middlefex.** This aft points out 
the manner in which conftables and watchmen (hall be 
appointed and do duty for the different diviiionsof the 
parilh. By § 68. it is enafted, that if any p^rfon lhall 
break or injure any lamp creftcd by the truftees withitt 
the parilh, it lhall be lawful for any one •who Jhall fee 
fuch offence committed^ to feiae the ofiender, without 
any warrant, and to deliver him into the cuftody of a 
peace oHicer, for the purpofe of being carried before a 
magillrate. And § 173. provides, “ that no aftion or 
“ fuit lhall be commenced againll any perfon or per- 
fons for any thing done in purfuance of this a£l^ 
until after twenty days notice in writing lhall be 
** thereof given to the clerk or clerks to the faid 
** truftees, or after fulficient fatisfaftion made or ten- 
dered, or after fix calendar months next after the 
faft committed, for which fuch aftion or aftionS| 
** fuit or fuits, lhall be fo brought; and that the de- 
** fendant or defendants may plead the general ilfue, 
and give this aft and the fpecial matter in evidence, 
^ at any trial or trials which lhall be had thereupon ; 
and that the matt^ pr thing for which fuch aftiqn 

f? QV 
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iSi2. “ or actions, fuit or fuits, (hall be brought, was done 
- “ in purfumce and by the authority of this ail'' Even 

fuppofing that the defendant was entirely innocent of 
Arnold, the offence charged upon him, and that the watchman 

was not juflified io. apprehending, or the defendant in 
detaining him, it was contended, on the authority of 
Weller v. Toke^ 9 364. that notice of uftion was 

nccelTary. 

On the other fide they infifted, that the provifion 
as to notice applied only to the removing of buildings 
and other things done by the direct orders of the 
truftees, and for which they would themfelves be 
anfwerable; that if the plaintiH* was clearly innocent 
of breaking the lamp, his apprehenfion and imprifon* 
ment could in no fenfe be faid to have been done in 
purfuance of the ail ; and that even if the defendant 
Would have been entitled to notice, had he detained 
the plaintiff upon a gfoundlefs charge regularly made 
before him as conflabl^, by detaining the plaintiff 
without any charge, he was in the fituation of a com¬ 
mon unprivileged wrong-doer. 

Sir James Mansfiejld, C. J. was of opinion, that 
notice was neceffary, as the defendant was adling 
under colour of the flatute, and believed himfelf to be 
cxercifing the powers conferred by it, although by 
virtue of the ftatute he might not be juflified irj, what 
he did. 

The plaintiff was nonfuited. 

^ Lens, Serjeant, and Bevan, for the plaintiff. 

Serjeant, and Campbell, for the defendant. 

[Attoruic^, Purlon 4nd Kinfey,^^ 



CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. B. 

At the Sittings after^ Trinity. Term, 
52 George III. 


FIRST SITTING AFTER TERM AT WESTMINSTER. 


Margaret Alciator v . Smith. 

^^CTION by the indorfee againrt; the dravTcr of a 
bill of exchange.—-Plea, alien enemy.—Replica¬ 
tion, that the plaintiff, before and at the time of the 
commencement of this fuit, was refident in this king¬ 
dom by the licence and permilfion of our lord the 
king j whereupon iffue was joined. 

The plaintiff, who is a native of France, came into 
this country in the year 1797, and has refided openly 
in London ever tince. On the 5th of Odlober 
1798, (he obtained a licence under 38 Geo. 3. C. 77. 
Soon after the palling of 43 Geo. 3. c. 1^5. fhe 
regiftered her place of abode at the Queen-Square 
Police Office; but fhe obtained no other, licence till 
ill'June 18x2, when the prefent caufe was at iffue. 

Carrow 


1812. 

V 

Thurfday, 
June z8. 

Wliere to a plet 
of alien enemy 
the plaintiff re* 
plied that fhe wat 
refidont in this 
kingdom by die 
licence and per* 
million of our 
lonl the king»^ 
fields that it was 
not enough to 
j>rovc that a li¬ 
cence Was granted 
to her under 
3,8Geo. 3.0. 77, 
which expired 
with that ftatute; 
and that fhe has 
fiiice continued 
to refide openly 
in thi^ country 
without mulcftf* 
tion. 
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i8is. 



Margaret 

Ai*ciator 


V. 

Smith. 


Garrow for the plaintiff contenAed, that under 
thefe circumftances ihe muff be taken to have been 
refident here at the time of action brought by the 
permiflion of our lord the kipg. His power to grant 
this did not depend upon the llatute, but was an in¬ 
herent prerogative of the crown, 't herefore the firft 
licence of 1798 might Hill be confide red as in foice. 
At any rate, from the long and unmolefted refidencc 
of this lady in England, it nlight be prefumed that Ihe 
reflded here by the licence of the king, which need 
not neceffarily be in writing. 


Lord Ell£Nborough. —^The firft licence is not 
granted by the king in virtue of the prerogative 
royal, but by an officer of ftate under the provifions 
of a particular ftatute ; therefore when that ftatute 
expired, the licence of 1798 muft have expired along 
with it. The licence granted 1 ft June 181 a contains 
nq recital of any permiffion to the plaintiff to refide 
liere, and there is no evidence that Government knew 
of her being in this kingdom at the time when the 
a£Uc»i was commenced. How can the jury fay, 
therefore, that Ihe was then refident in this kmgdom 
with the licence and permiffion of our lord the king ? 

Plaintiff nonfuited. 


Garrow and E, Lawes for the plaintiff. 
Marryat for the defendant. 

* {Attoroiot, and K yward.] 


yidi Boulton V. Dobree, z Campb. i 6 j. 


FI I? ST 
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FIRST SITTINGS AFTER TERM IN LONDON. 


Roche v, Campbell. 


i8is. 


Friday, June 19^ 

I 


f^HIS was an a6tion by the indorfee againH; the if, promiflbry 
indorfer of a promiflbry note. The declaration rweatT^pm^^ 
Aated the note to be made by one Owen Saunders^ 

• latai variance to 


by which faid note the faid Owen Saunders pro- ?«>« to lUte tWs 
“ mifed to pay to one Richard Saunders or order, the 


*‘31 days after date of the faid note, the fum of ^€40. 
** Aerling, value received of him.” 


The note given in evidence was in the following 
form: 

“ Ballindeary, Aug. 83, 1805* 

“ Thirty-one days after date, I promife to pay 
Ric** Saunders Efq. or order, at the houfe of 
“ Mr. Meade Nijhetty No. 6, Grafton Street^ Dublin^ 
the fum of forty pounds fterling, value received 
“ of him. 

“ Owen Saunders.*' 

(Indorfcd) 

“ Rich. Saunders. 

** J. Campbell.” 


Garrowy for the defendant, infifted there*was a 
fatal variance in omitting to ftate the place where the 
pifomilTory note was made payable. The declaration 
fet out an initrument on which the maker was univer- 
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i8ia. 



Roche 


V. 

Campbell. 


fally liable, without any demand of‘ payment being 
made; but he could not have been fued upon that 
given in evidence till payment had been previoully 
demanded “ at the houfe. of Mr. Meade Nilbett, 
“ No. 6, Grafton Street, Dublin.” 


Jekyll, contra, infilled, that in an aflion againft; the 
indorfer it was not neceflary to allege where the note 
was payable. The declaration averred, that it had 
been duly prefented for payment. Whether it had 
or not, was matter of evidence. The inftrument pro¬ 
duced did contain a promife by 0 . Saunders to pay 
R. Saunders, or order, the fum in queflion, at 31 days 
after date. The allegation and the proof, therefore, 
completely correfponded. 

Lord Eli.enborough. — I think there is a fatal 
variance between them. The declaration reprefents 
the promiflbry note as containing an abfolute and 
unqualified promife to pay the money. But by the 
inftrument produced, the maker only promifes to pay 
upon the fpecific condition that payment is demanded 
at a particular place. We have lately held, that 
where the place of payment is mentioned in the body 
of the note, it forms a material part of the inftrument. 
1 here feems to be no doubt, therefore, that it ftiould 
be fet out in the declaration. 

Plaintiff nonfuited. 

Jekyll and Nolan for the plaintiff. 

Carrov) and jidam for the defendant. 

[Atluniics, Pcfmorc and Nrfi/cr,] 

Vide Saunderfou v* Bowes, 14 Eaft. 500. 


AD. 
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ADJOURNED SITTINGS AT WESTMINSTER, 


Cunningham q. t. v. Watson. 

V 

T^EBT on 5 Eliz. c. 4. f. 31. for fetting one Brookes 
to work in the trade of a houfe-painter, he not 
having ferved an apprenticelhip of feven years 
therein. 

The defendant is a mafter houfe-painter, refident in 
Hanway Yard, in tlie county of Middlefcx. Brookes, 
who had never before been employed as a painter, 
went info his fcrvice in July 1811; he was firfl: fent to 
do work at the Bank of England, in the City of 
London, and continued working there till tlie 3d of 
September; he then went to work for the defendant 
at a gentleman’s houfe in St. James’s Square, where 
he remained eight or ten days; at the end of that time 
he returned to the Bank of England, and continued to 
work there as before till the 27 th of December ; on 
the following day, and for above a month afterwards, 
he was employed by the defendant to affifl; in painting 
the houf^ of a gentleman in Bruton Street, in the 
county of Middle/ex. The declaration was entitled 
generally of Hilary Term. It appeared that the de¬ 
fendant had given orders in Hanway Yard for Brookes 
to >Xrork at the Bank of England. 


1S12. 

Monday, 

June 

An on 
5 Eliz 0.4.531. 
for fettin|» to 
work a perfoa 
who ha.s not 
ferved th ap- 
prc'iticelhip, 
cannot be main* 
tamed, unlefsthe 
vnquali6eii per* 
fon h.is worked 
by the defend- ^ 
ant*.s orders one' 
entire month ia 
the county in 
which the venue 
15 laid.—Norii it 
enough that the 
defendant gave 
him orders in this 
county to work, 
and that he ac¬ 
cordingly did 
work at the bu» 
iincla above a 
moKth in another 
county. 


Vox.. III. 


Jervis 


f ASES AT NISI PRIUS, 


*$*• 

jS[2. 

CONNING- 
UAM q. t. 
V. 

Watjon. 


Garrow arid Lnwesy contra, contended, ifl:, that 
the ordering of Brookes in Hanway Yard to work at 
the Bank, was an employment of him in Middlefex ; 
and adly, that it was not neceflliry, in order to fup- 
port this aftion, that Brookes fhould have been em¬ 
ployed in Middlefex for one whole month together, 
but that any employment of him in Middlefex was 
enough to fubjeft the defendant to the penalty, al¬ 
though no more than one penalty of 40r. could be 
incurred in any one month. . If a contrary con- 
llru^lion were put upon the ftatute, it might eafily 
be evaded, by employing unqualified workmen for 
periods fhort of a month in tw'o adjoining counties.— 
But, 

Lord Ellenborough was of opinion, as to the 
firft point, that the work muft be done in the county 
in which the venue is laid {a ); and as to the fecond, 
that no penalty is incurred till the employment of the 


Jervis infilled, that upon thefe fafts the plaintiff 
muft be nonfuited, as the defendant had not employed 
Brookes one entire month in the county of Middlefex 

4 

before the commencement of the action. The words 
of the ftatute, “ that every perfon willingly offending 
“ or doing the contrary (hall forfeit and lol'e for every 
d^ult forty {hillings for every month,” muft mean, 
that the default (hould have continued a month before 
any penalty was incurred. 


(a) Viie Butterfield v. Windlc, 4 Eaft. 385. Pope v. Daviei, 
a Taunt. 352. 

unqualified 



TRINITY TERM, 52 GEORQE III. 



unqualified perfon there has continued one entire 
month (^). 

Accordingly the plaintiff was nonfuited, 

Garrow and Lawdi for the plaintiff. 


l8t2. 



Cunning¬ 
ham q.t» 


T/. 

Watson* 


Jervis for the defendant* 


[Actoniies, Chippendale and lVilliam9»‘] 


(3) Vide Rex Vm Rarnett, • 


ADJOURNED SITTINGS IN LONDON, 


SiMMONDs V. Knight and Another. 


rhaa^y juiv'3. 


•'pHIS was an adion of trover by a bankrupt againft 
his afiignees, for certain? deeds and other property 
taken pofl'effion of by them under the commiflion to 
which he had furrenderetl. 

No notice having been given under Sir S. Romilly’s 
aft, 49G. 3. c. 121. § 10. that the validity of the 
commiflion was difputed, when the plaintiff had made 
out a primd facie cafe, th.e defendants put in the com- 
miffion of bankrupt, and the proceedings under it, 
for the purpofe of proving the trading, petitioning 
creditor’s debt, and aft of bankruptcy. 


S s 


The 


In an a£lion of 
trefpdfs broughc 
by .1 bankrupt 
againit his af- 
fignees co try th* 
validity of the 
commiflion, 
although they 
are not named 
as alfignees on 
the record, if 
he does c dve 
ar'v ii ’t>.o -uder 
bir K jmilly’a 
ad, 49 3 * 

r. t2c. V 10. th^ 
commliion and 
the proceedings 
under it are fuf* 
fleient evidence 
to ivove the 
trading, adi of 
bankruptcy, and 
petitioning cra« 
dltor*tdebt. 
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' SanfoNiM 

Kkioht and 
'Aaother. 


The plaintiff’s counfel infifted that thefe mattellf 
mufl; be proved by evidence in the fame man^ 
ner as before the ilatute pailed, becaufe the defend*' 
ants were not here defcribed as aflignees, and they 
mufl have known perfectly well t|iat the very obje£l 
of the adion was to difpute the validity of the com* 
miHioh. 


Lord Ellenborough. —The ftatute fays, that “ in 
action to be brought by or againfl any alTignee of 
any bankrupt,' the coitlmiflion of bankrupt, and the 
proceedings of the conuniflioners under the fame, 
ftall be evidence to be received of the petitioning 
creditor’s debt, and of the trading and bankruptcy df 
fuch bankrupt,” unlefs notice in writing fhall be given 
in the manner therdn mentioned. This is an a^lion 
againfl the aflignees of a bankrupt, and no fuch notice 
has been given. Therefore, I am bound to receive 
the commiflion and proceedings under it as evidence 
of the trading, petitioning creditor’s debt, and aft of 
bankruptcy. The flatute is not confined to cafes 
where the affignees are named as fuch upon the ’ 
record, and mufl apply vphere, as in this inftance, the 
oppofite party knows they make out their title under 
the commiflion. 

The plaintiff fubmitted to be nonfuited* 

Gfirrmu and E. Laws for the pls^tiff. 

0 

Pari for the defendant. 

lAftixamt Otuffiad mi . 





Conm 
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Coram Bayley, J. 

SiORDET and Another, Executors, See, v* BrodiR* 

^HIS was an aflion by tlie executors of an Eajl MEduSdSTnJMi 
India captain, who had died in the Indus 
before the commencement of the homeward voyage, 
againft the chief mate of his fhip, on whom the com- certain pniiett. , 
mand had devolved, to recover the amount of the a certain quaiw 
fums he had received from the paffengers brought 
home in the fliip, for their paffage and entertainment 
during the voyage. , ceedin g to th* 

bmifi 

, home thefe end 

The plaintiffs’ counfel at firft relied their claim 
upon the ufage of the trade; but not being able to fiather ftoiM 
effabliO) this, contended upon general principles that sumig tke vo^. 
the paffage money muff: belong to the reprefentatives * 

of the captain.—On the other hand, it was contended •" “ 

that the whole of this money belonged to the de- money rftho 
fendant, who had the a£lual command of the Imp wbombaai4 
during the voyage. ^ £ 

ct th« 

til* repnCenta* 

Bayley, J.—If there be no ufage upon the fubjeft, 

I think the law is, that where the captain has con- pordsn of tiw 
trailed to cm-ry paffengers, and dies, his reprefent 4 - 
tiVM are entitled to the benefit of the cbnlraff, aud 
may maintain an action for the paffage money. the c«n> 
mate lays out money in^purchafing ftores for (uch thenpretau*. 
pa^engers, he is the agent of tho reprefentatives for ' 

that puipofe, and may oblige them to repay him. SlSStej* 

• S 3 But 

^ Biftoniik 
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1812. 



SiORD£T and 
Another, Ex¬ 
ecutors, &c. 


Ekojdie. 


July 6. 

If goofls arc de¬ 
livered to a'Car¬ 
rier by the ven¬ 
dor addrellcd'to 
the purchafer, 
while the latter 
is under the age 
of ai, but they 
do not reach 
liim till he has 
Btuined that age, 
infancy U a good 
defence to an 
afiion brought 
againll him for 
price oi^ the 
goods; 


But where, after the death of the captain, the mate 
contraOs,to carry paflengers on the homeward voyage, 
he is himfelf entitled to th*e benefit of the contraft, 
and may retain the whole of the paflage money. If 
for the entertainment of fuch paffengers, he ufes any 
part of the ftores laid in by the captain, for fo much 
he muft account to the tr.ptain’S reprefentatives. 

I 

The diftindions laid down by the learned judge 
were acquiefeed in on both fides, and it was referred 
to an arbitrator to fettle the account between the 
parties accordingly. 

Garrtnv and Richardfon for the plaintiffs. 

Park for the defendant. 

« 

[Attorniei, Kaye & Co. and Chamben.'] 


Griffin v. Langfield and Wife. 

A^' IONS for goods fold to the wife dum fcla. 
Plea, infancy. 

It was fworn, that Mrs. Langfield came of age the 
20th of September 1 808. She then refided at Coventry. 
The goods in queftion w-ere delivered, addrefled to 
her, bn the 18th of the fame month, at Burnley in 
LancaJhirCf to a carrier, who is three days in travel* 
ling from thence to Coventry. 

Parki 
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Parky for the plaintiff, inllded that the caufe of 
af^ion was not complete till the 21 ft, when Mrs. Lang- 
Jield was no longer an infant. While the goods were 
in the cuftody of the carrier, the plaintiff might have 
ftopped them, and when they were delivered into her 
hands a promife accrued to pay for them. 

Lord ElLenborouck. —When the goods were de¬ 
livered to the carrier the property veiled in the de¬ 
fendant, and flie might immediately have been fucd 
for their value. I'herefore, if. Ibe was under age on 
the i8ih, the adion cannot be fupported. 

The Jury diibelieving the defendants' witncTs, found 
for the plaintiff. 

Park and Reader for the plaintiff. 

Topping and Campbell for the defendants. 

[Attomiei, Mf\pm and ffurtf.} 


Vid$ Dutton V. SoIomonfoD» 3 Bof, Sc Pul. jSj. 


tll2. 

Griffin 

V. 

Langfield 
and Wife. 


54 


Stbtxni 
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Wtdneiday. 

July 8. 

• 

Kotwithftandlng 
the order of the 
L«ord Chancellor 
that commifliona 
of bankru}^ 
ihaT) be liicd out 
agaiii^ parties by 
their real names, 
if a commidiou 
iniiiiK againlt a 
man by a wrong 
name, under 

which he fN>cnins 
hh certificate 
while the com- 
tn''t‘*on rrmaiiis 
un(upe*’redcd^ a 
olea of bank¬ 
ruptcy to an 
a^Hnri bro'ight 
ai .liiill him by 
hi * ri^hr name, 
will be fupportud 
by eifd’ ^tnn of 
the tcr*” xnte, 
and pj „i*f that 
he 16 tajIIn the 
pcif'm 

wT I • the com- 
mtliieq ilfued. 


Stevens v. Elizee. 


^CnON on bill of exchange. Plea, Bankruptcy. 

The bill being proved, the defendant put in a cer¬ 
tificate under a commilfion of bankrupt ifiued (as he 
alledged) againft him, under the name of Vincpnt 
Tallachon. He. was a french emigrant; and he has 
gone in this country by the name of Pere Elizk ; but 
Vincent Tallachon was dated to be his true name, by 
which he had been known in Prance, 

I 

Garrow, for the plaintiff, infilled that this certifi¬ 
cate was a mere nullity. By an order of the Lord 
Chancellor, it was ftriftly ordered that commiflions of 
bankrupt fhould iffue againft perfons by their real 
names, that is to fay, the names by which they are 
known in the world. The defendant, therefore, ought 
to have been denominated “ Pere Elizee” in any 
commiffion of bankrupt fued out againfl him, or 
“ Pere Elizee alias Vincent Tallachon.” An adver- 
tifement to the creditors of Vincent Tallachon, con¬ 
veyed no information to the plaintiff, or any of the 
other creditors of Pere Elizee in England, who never 
heard of fuch a perfon as Vincent Tallachon in their 
lives. 

V 

Lord Ellenborough. —'What you (late may be a 
very good ground for applying to the Loro Chan¬ 
cellor to have the commifrion fuperfeded; but if 


4 
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it really did iffue againft the defendant, while it re- »8ia. 
mains in force I muft give efiFea to the certificate. I ^^evisiw 
lhall require evidence, Jiowever, that he was once v. 
called Vincent Tallachon^^ and that he is the individual Euze*. 

againll whom under that name the commiflion ilTued. 

This the defendant was unable to prove, and the 
plaintifi* had a verdid. 

Garrow and Reader for the plaintiiF. 

Park and Andrews for the'defendaftt. 


Ann Nathan v. Cohen and three others. Wetinefday, 

July s. 


'J’RESPASS and falfe imprifonment. 


If A. obtains a 
warrant againft 


^ B. dire&ed to 

The defendants pleaded the general iflue, under 
which they propofed to give in evidence that the plain- voluntarily afste 

j M t a * tiicm in cxccut* 

tiff having aflaulted the defendant Cohen, he procured ing it, to tref- 
a warrant againft her addrefled to the three other de- 
fendants, who are conftables of the city of London, th/thrc* 
and that it was by virtue of this, they had taken her °*frs, a. as 

, - - • • j 1.' well as c. andD.. 

mto cuftody, Cohen having pointed her out. may plead ths 

' gene^ iflue, 

and give thufp#* 

The plaintiff’s counfel denied that this was any ciai matter m 
defence under the general iffue to Cohen, who ob¬ 
tained the warrant, and though not named in it, 
voluntarily caufed the phundff to be taken into 
cuftody. 


Lord 
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i6ts. 



Ank 

N4THAK 


V. 

Coaxx and 
three others. 


Lord Ellbnborotjgh. —When Cohen pointed out 
the plaintifF to the other defendants, who are con-> 
ftables, though himfelf the ^rofecutor, I think he 
was acting in their’aidy t^ithin the meaning of 
21 Jac.i. c. 12. and he is therefore entitled to the 
prote^ion of the llatute. 


Plaint!^ nonfulted. 


Park and Comyn for the plaintiff. 

Garrow, Serji Lawes., and Andrews^ for the de¬ 
fendants. 

[Attornie«» Harris tn^FiJher.'] 


Vide *4 Geo. a. c. 44. 4a Geo, 3. c. 85. and 43 Geo. 3. c. 141. 



Thiirfdiy, 

July 9. 

Ill an a^ion to 
mover back a 
depofit paid on 
the purchase of 
•n eftate, the 
vendor not being 
able to make a 
good title, if the 
plaintiff declare 
iMCuUy, and 
allege at fpecial 
damage that he 
faaa loft the ufc of 
bis money; on 
Slaking out his 
cafe, he will be 
entitled to in* 
tereft on the 
depefit money 
firom the time the 


De Bernales V. WoOD- 

^CTION on an agreement for the fale of an eftatC;! 
to recover back the depofit. 

The plaintiff declared fpecially, and alleged, by way 
of fpecial damage, that by reafon of a good title not 
being made, he had loft and been deprived of the ufe 
and benefit of the money he had depofited according 

to the conditions of fale. 

6 

It was clearly proved, that the efiate was incum¬ 
bered with judgments, fo that a good title could not 

purchitft fhould have been completed. 
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be made; and the only queflion was, Whether the 
plaintiff was entitled to intereff on the depoflt. 

• 

Lord Ellenborough. —We have lately held, that 
intereff is not recoverable on money lent, without fome 
evidence of a contraft for that purpofe; but I think 
the plaintiff here ought to be allowed intereff as fpecial 
damage, from the day when the purchafe ought to 
have been completed. He avers in his declaration, 
that by the defendant’s breach of contraft he has fince 
loff the ufe of his money j and he has proved that 
averment. There feems to be no reafon, therefore, 
why this lofs fliould not be compenfated to him by the 
allowance of intereff on his depofit. 

Verdid accordingly. 


•S» 

181a. 

De Bee. 

HALES 

V. 

Wood. 


Topping and Scarlett for the plaintiff. 


Carrow and Richardfon for the defendant. 

[Attornics^ Liverfid^e and Beardon, ] 


See the cafci on this fubjeA coUedled in Calton r. Bragg, 
Eaft, 223. 


Green 
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Green and Others 
Wy *»■ . . 

rupt, V. Austin. 


, Affignees of Southey a Bank> 


Aa a6ljoi1 for 
money had and 
received cannot 
be maintained by 
a landlord to re¬ 
cover the amount 
of a year'serent 
againfl thciheriff, 
who has Ibid his 
tenant’s goods 
under an execu¬ 
tion. 



Plea, the General 


This was an aftion againft the hte IherifF of Surrey, 
to recover the fum of ^^25., being the amount of a 
year’s rent due to tht: bankrupt from a tenant, whofc 
goods to a greater value ihe defendant had fold under 
a writ of Jierifacias. And it was contended, that as 
under 8 Ann. c. 14. the IherifF ought to have paid the 
landlord year’s rent before fatisfying the execution, 
the price of the goods in his hands became money had 
and received to the landlord’s ufe. 


Lord Ellenborough however held, after refer¬ 
ring to tile ftatute, that money had and received 
would not lie, and the proper remedy was a fpecial 
affion on the cafe againft the ftieriff for removing the 
goods from the premifes under the execution before 
the year’s rent was paid to the landlord. 

Plaintiff nonfuited, 

Garrezv and Marryat for the pl aintiff. 

Fork and Lawes for the defendant. 

[Attornics, Oakfeyzn^ Monney,^ 


Vide Rotherey v. Wood^ante thf Coun that he may be paid 
24. by the flierifF what is due to him 

Inficad of bringing an aAioo, out of the money levied. Hin^ 
however^ the landlord may move chett v. Kimpfon^ % Wilf. 140. 

Fearsi 
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Pearse V. Pemberthy and Others. Monday, 

July ao. 


was an aftion againft the makers of a promif- 
fory note, “ payable at WierCf Bruce^ and Co's*' 
Being prefented there for payment when due, the 
anfwer was, “ Not fufficient effeds.” 


In an aflion 
againft the maker 
of a promiflbiy 
note [^^yahle at 9 
bankitig houfe, it 
is not neceflhry M 
prove that he had 
notice of its daf* 


honour* 

The only point made for the defendants was, that 
they were entitled to notice of its diflionour. The 
place where it was made payable being, according to 
recent decifions, a material part of the inftrtiment; it 
exadly refembled a bill of exchange, the bankers 
ftanding in the place of the drawees. Had it been a 
bill of exchange the defendants were clearly entitled 
to notice; for they had fome elFeds in the hands of 
IVere, Bruce, and Co. j and there was the fame rea- 
fon for their receiving notice, although the form of 
the inftrument was diirerent. They might fuppofe 
that the bankers would pay the note, and they ought 
as early as poffible to have had the information that it 
would be neceffary for them to provide for it them- 
felves, and that their balance at the banking*houfe 
remained unappropriated. The neceflity of notice to 
the maker of a promilTory note of its dilhonour, re- 
fults from the determination that his liability does not 
attach, till payment has been demanded at the place 
yrhere It is exprefled to be payable. -»But 


7 


Lord 
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1813. 
Fka&ce 

V. 

Femberthy 
and otbers. 


Lord Ellenbokough clearly held, that notice was 
unnecelTary;—and 

Tha plaintift' had a verdifl:. 

r 

I 

Garrow and Lawes for the plaintiflF, 

Burrough and Campbell for the defendants. 


[Attornles^ Pearce FolleitJ] 


Vide Callaghan v: Aylctt, t Campb- 549. Fenton v. Goundrjrj 
13 Eaft, 459. Saunderfon v. Bowes, 14 £ail, 500* 


Beveridge v. Burgis. 


Toexcufeth* ^T^HIS was an afliion by the indorfee againft the 
But jiving of X indorfer of a bill of exchange. 

reguijr notice of o 

the difhonour of 
« bill of exchange 
to the indorfer, 

to ftew tharthe Its diftionour till feveral months after it became due j 

wilmorhlsrefi". excufe alleged for this omiffion was, that the 
aence, made plaintiff was ignorant of the defendant’s addrefs, which 

inquinesupon O , , .,1 t. i. i -j 

the fubjeti at the did not appear upon the bill. But the only evidence 
fcal'waspi7abie! adduccd to fhew that he had ufed any diligence to dif- 

cever this was, that he had made inquiries upon the 
fubjedt at a houfe in the Cld Bailey^ where the bill 
was made payable by the acceptor. 


The plaintiff had given the defendant no notice of 


Lord Ellenbo^iough.— Ignorance of the indorfer’s 
refideuce may excufe the want of due notice $ but the 

5 
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party mufl: (hew that he has tifed reafonable diligence 
to find it out. Has he done fo here ? Hour fliould 
it be expe&ed that the r^squifite information fhould be 
obtained where the bill was payatble ? Inquiries might 
have been made of the other perfons whole names 
appeared upon the bill, and application might have 
been made to perfons of the fame name with the de. 
fendant, whofe addrelTes are fet down in the direc¬ 
tory. 

Plaintiff nonfuited. 

Park and NoJan for the plaintiff. 

Garrow and Selwyn for the defendant. 

[Attornics, Jones and ] • 


Vide Bateman t. Jofeph^ i% 435- 2 Campb. 461*' 


iSia. 

Bavauiixm 

V* 

BuaoiSa 


OXFORD 



OXFORD CIRCUIT. 

SUMMER ASSIZES, 52 GEORGE 111 . 


1812. 



Saturday, 
July x8« 


An Indiflmerit 
againft an accef- 
fary to a felony, 
ftating that the 
felony was com* 
mitt^ fn^ a fjer- 
fin to the jurors 
unknown^ cannot 
be fupported if 
the principal 
felon was a wit^ 
nefs before the 
grand jury. 



GLOCESTER. 


Coram Le Beanc, J. 


Rex V. Walker. 

^HIS was an indiftraent againft the prifoner as ac- 
ceffary before the fadl to a larceny. The indift- 
ment charged, that a certain perfon to the jurors 
unknown, feloiiioully flole, took, and carried away fix 
buihels of wheat of the goods and chattels of one 
y. Oliver, and that the prifoner incited, procured, 
and hired the laid perfon unknown to commit the faid 
felony. 


The grand jury had found the bill upon the evi- 

r 

dence of Charles lies, who acknowledged that he had 
Itolen the wheat; and it was now propofed to call him 
as a whnefs to eftablilh the gui't of the prifoner. But 
the .feds being opened by Taunton for the profe- 
cution }— 


Le J, 
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I 


»6S 


Le Blanc, interpofed, and direfted an acquit- ^8 ia. 
tal. He feid, he confidered the indidment wrong, in 
Hating that the wheat had been ^olen by a perfon un- 
known ; and alked how the perfon who was the prin- Waihb. 
cipal felon could be alleged to be unknown to the 
jurors, when they had him before them, and his name 
was written on the back of the bill ? 


So in an indi^ment for lar- the indJftmcnt laying the goods 
ccny, though the goods may be to be the property of perfons 
laid to be the property of per^ unknown, and tried upon-a new 
Jons unlnowfij if the owner be one, for ftealing the goods of 
really known, fuch an allegation the owner, by name. See 2 Eaft. 
is improper. In that cafe, the P. C. 651, 781. 
prifoner muft be difeharged of * 


MONMOUTH. 


Coram Thomson, B. 


Rex V . John Baldwin. 


TueiUsf, 
July 31. 


T his was an mdidment for receivmg goods, To fuppwt an 

1 • 1 t 1 ™ T averment in an 

knowing them to have been uolen. The indio:- indiamentfor 
ment Rated, that the goods had been ftolen by ^aac 
Powell, and that he had been duly convided of thk 
felony at the Great Selfions for the county of Brecon. ««■ 

• ^ ^ fufficient to gtv« 

in evidence the examined copy of a record (hewing that he was found guUty of the UHotiy e 

court of competent juri^hiction, however inforuial the proceedioga may a{qpear, and however esnneouf 
the judgment on the felon. 

VoL. III. T ^ 
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l8ja. 



John* 

Baldwik, 


An examined copy of the record of PoweU's 
conviflion was given in evidence, which concluded 
in the following manner: Good and lawful men 
of the county aforefaid/ being chofen, charged, 
“ and fworn to inquire between our Sovereign 
“ Lord the King and the faid Ifaac Powell, of the 
felony aforefaid, do upon their oath fay, that the 
" faid Ifaac Powell is guilty of the felony v/hereof he 
“ Hands indicted, and find the value of the feveral 
“ goods and chattels fo felonioufly flolen, taken, and 
“ carried away, to amount to the value of 40s. and 
** the faid Ifaac Powell in mercy, &c.” 


Hughes, for the prifoner, objected that this record 
was fo informal and abfurd, that it could not be con- 
fidered fuiiicient to fupport the averment that Powell 
had been duly convifted of the felony. From the jury 
having found the value of the goods, and the Court 
having adjudged the defendant to be amerced, it might 
as well be taken to be a record in a civil fuit. 


Thomson, B. —I never did before hear of a felon 
being “ in mercy.” But the judgment is not necef- 
fary, and may be rejected. The convi£lion, I con¬ 
ceive, is fuflicient. In the common cafe, where the 
receiver is tried with the thief, tiiere is no judgment 
upon the thief before the verditTc againft the receiver. 
This record is full of ciTors j but an erroneous at¬ 
tainder of the principal is fufEcient as againft the 
acceffary till reverled. 

The prifoner was found guilty, 

BeHsan 
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Bevan and Moyfey for the profecution. 

Hughes for the prifoner. 

- » -- ■ ■ . . 

la HymatCi cafe^ Kingfton didlment againil a receiver of 
adizes i8oi, 2 Eaft. P.C.782. ftolen goods, it is fufficient to 
on a reference to the judges it ftatc fhe comnSion (without the 
was determined, that in an in- of the principal felon* 



SHREWSBURY^. 


Coram Le Blanc, J. 


Beck and others v. Evans and another. * 

A CTION againft the defendants as common car¬ 
riers, for negligence in the carriage of a calk of 
brandy from London to Shrewlbury. 

This calk, containing 143 gallons of brandy, was 
delivered to the defendants in London, and they were 
aware of its contents. It was booked in the ufual 
manner, nothing being paid upon it by way of infu- 
rance. When the' defendants’ waggon in which it 
was conveyed got near Birmingham, the calk was ob- 
ferved to leak very much. The waggoner, however, 
never unpacked it till he reached Wellington, in 

T 3 Shfoplhire, 


afiy 

iSia. 

Rax 

w. 

JoHir 

Bai,owik. 


A notice by car¬ 
riers that they 
will not be an- 
fweraWe fer any 
goods abo^^ the 
value of 5I. 
itiilcls the value' 
be declared, and 
a premium paid 
above the com¬ 
mon carriage, 
does not apply to 
goods, which 
from their bulk 
and appearance, 
inuft be knott'ft 
to exceed the 
fpccified value 
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1812. 



, Beck 


and othi;rS| 


9, 

Evans and 
another. 


Shropfhire,—by which time a confiderable part of the 
brandy had run out. 

< 

The defence chiefly relied upon was, that a notice 
in the following form had been put up in the de< 
fendants’ waggon office: 


“ Public Notice. 

‘‘ The proprietors of the London and Salop wag- 
“ gons give this public notice, that they will not be 
“ anfwerable for cafes, bank-notes, writings, jewels, 
“ plate, watches, lace, filk, hofe, wool, mufiins, china, 
glafs, paintings, or any other goods of what nature 
“ or kind foever, above the value of five pounds, if 
loft, ftolen, or damaged, unlefs a fpecial agreement 
“ is made, and an adequate premium paid, over and 
above the common carriage ; fuch value to be fpe- 
cified and entered at the time of the delivery here, 
“ or to any of their offices er agents in the different 
“ parts of the kingdom. 

“ Meflrs. Barnett & Co. 

“ Proprietors.’* 

As this notice was exprefsly extended to any goods 
tf what nature or kindfoever^ the defendants* counfel 
contended it muft neceffarily apply to a cajk of brandy j 
and as no fpecial agreement had been made, or pre¬ 
mium paid over and above the common carriage for 
that in queftion, according to a great number of de¬ 
cided cafes, the defendants could not be anfwerable for 
the damage it had fuftained.—But-— 
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I 

Le Blanc, J. declared hirafelf of opinion, that 
the notice mufl; be confined to things of the fame de- 
fcription as cajh, hdnk-rMes. jevieis, and •watches, the 
value of which could not.well be difcovered unlefs de¬ 
clared by the owner; but that where there were calks, 
the contents of which were known, fo that they mufl; 
evidently be above the value of the notice did not 
apply. 

The plaintifif had a verdift; and in the enfuing 
term the Court of K. B. refufed a rule to fhew caufe 
why there fhould not be a new trial, fully concurring 
in the opinion delivered by the Learned Judge at 
Nifi Prius. 

Dauncey, Abbott, and Puller, for the plaintiff. 

Jervis and Campbell for the defendant. 


369 

1812. 

Beck 

and others^ 

V. 

£vak.s and 
another* 


Vide Clay v. Willan, i H, Bl. ^98. Izett Mountainj 
4 Eaft, 371. Nicholfon v. Willaiv 5 Eaft. 507. 
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ADJOURNED SITTINGS BEFORE MICHAELMAS 

TERM, 53 GEO. III. 


Friday, Oft, 30. 


Wackerbarth V. Masson. 


Where, in n 
coiitrntl for the 
fale of fu^;ir, 
there is tl;c foU 
kming term ; 

free on lo.trd 
a foreign »hip,” 
the lWit,r IS not 
bound to deliver 
it into the hands 
of the purduler, 
or to transfer it 
bito hj.s name in 
the of the 

^varehoufe \^here 
it lie.s, I'tit only 
to put it 011 bcurd 
a foreign fhiu, 
which it'is tJie 
duty of the pur- 
chafer to name. 


^ I '^HIS was a|i action for not accepting or paying for 
fugars bought by the defendant from the plaintiff 
under the following contraft: 

kJ 

“ London, 17 Jan. 1812. 

“ Mr. Wm. Maffon, 

“ I 3 o‘ of Mr. J. H. IFackerbarthy 
“ 95 Hds. Dble. Leaves, at 78/ Fitse on board a 
“ foreign fliip.—Prompt 2 months—a bill at 2 months 
“ with intereft.” 

I 

At the time of the fale, thefe fugars were lying in a 
bonded warehoufe for exportation. On the aoth of 
March the defendant fent a letter to the plaintiff, re¬ 
quiring him to weigh off and deliver the fugars, and 
afterwards demanded an order to have them tranf- 
ferred into his name in the warehoul’e-kecper’s books. 
The plaintiff refufed to do fo; but offered to put the 
fugars on board any fbip the defendant fhould name. 
The defendant ftill infifted upon having an order for 
the delivery of the fugars, and, being unable to procure 
this, intimated to the plaintiff that he entirely renounced 
the contradt. 


It appeared, that when fugars are fold for exporta¬ 
tion in this manner, the feller is entitled to a bounty, 

I ' which 
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■which he receives when they are bonded. It is ufual 
for the purchafcr to name a fliip, on board of which 
they are put by the feller; but fometimes the pur- 
chafer, inftead of exporting them himfelf, willies to 
fell them again to another perfon; aiRl in that cafe, 
upon an order from the feller, they arc generally trans¬ 
ferred in the warehoule-kceper's books to the name of 
the purchafer* 

Park for the defendant infilled, that the contract 
had been broken by the plaintiff; he^ was bound to 
give an order for the delivery of the goods on the acth 
of March. The term of putting them free on boa.*d 
a Ihip, was introduced for the benefit of the purchafer, 
who might therefore renounce it, and infill upon the 
commodity being transferred to his name or‘delivered 
into his own hands. 

Lord Eljlenborouoii.— The delivery for which 
the plaintiff undertook was—on board a fiiip to .be 
named by the defendant. He was always ready to 
deliver the fugars in this manner, and he offered to 
do fo. But the defendant requires a tp-tium quia’. 
Inftead of naming a fliip, he demanded to have the 
fugars weighed off and delwered into his own hands, 
or transferred to his own name in the warehoufe- 
keeper’s books. The feller might have been expofed 
to fome rilk, or might have loft: fome advantage by 
agreeing to this, and he had a right to refufe, as it 
was not the mode of delivery for which he had ftipu- 
lated. The defendant is therefore liable for a breach 
pf the contrafl in afterwards refufing ‘ to accept and 
pay for the goods. 

T 4 


371. 

iltiz. 

Wacker- 

BARTli 

t'- 

Mamok. 


The 
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i8ia. »The jury fully concurred in this conftruftion of the 
contrafl:, and found a verdift for the plaintiff, 

AABTJl 

V. GarroWf S. G. and J". Pollock for the plaintiff. 

Masson. ^ 

Park and Campbell for the defendant. 

[Atconiies, Lang and Sherwood.'] 


In Wetherell v. CoapCj tried a few days afterwards i'l C. P, Lord 
C. J. Mansfield and a Special Jury put exadlly the fame conftruftion 
upon a iimilar contradt. 


Saturday, 

oa. 31. 


Bell and Others v. Hobson, 

I- 


Policy on goods 
•• at and from . 
Gottcnbuyg to 
any port of the 
Baltic, beginning 
the adventure 
from the loading 
thereof,** but 
declared to be in 
^ontinmiiion of 
Other fpecihed 
policies. 'T'hefe 
were on the fume 
goods ** at dnd 


'^HIS was an afliorf on a policy of infurance on goods 
by the Georgia Planter, “ at and from Gottenburg 
to any port or poits in the Baltic," declared to be 
“ in continuation of five policies, one for 500, 
dated 1-6 March i8io; one for ^1,600. dated 30 
March 181o j one for ^2,300. dated 11 April 181 o j 
one for ^500. dated 2 October 1809 j and one for 
^1,200. dated 2^ February 1810.’* 


from Norfclk m 
Virginia,” v/hcre 
ill point of fae't 
the goodft were 
loaded.—Hetd, 
that undv^r ihele 
circumft tnees, it 
waji no defence 
to tli^ under¬ 
writers on the 
firft mentioned 
policy, that the 
foods were not 
loaded at Got¬ 
tenburg. 


Thefe five policies were all “ at and from Norfolk 
in Virginia taa port in the Baltic.** In the policy on 
which the aftion was brought it was ftated that the 
adventure on the goods was to begin from the loading 
thereof aboard the faid Jhip. 

* 

'J’he goods infured in faft were loaded at Norfolk in 
Virginia, and when the fbip touched at Gottenburg no 

part of them was unloaded there. 


Garrotu 
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GarroWi S. G. for the defendant contended, on the i8xa. 
authority of Spitta v. Woodman^ 2 416, and ~ 

Horneyer v. Lujhiny^pon^ 15 Eaft, 46. that the policy and other*, 
never attached, as the goods had not been loaded at jjqhJiow 
the port where the rifk commenced. The reference 
here to the other policies could make no difference, 
for in Spitta v. Woodman it was found as a fa£t, that 
the underwriters knew the goods had been loaded in 
the port of London. 


Lord Ellekborough. —It was with fome difficulty 
I could be brought to concur in the authority of Spitta 
V. Woodman. I was ftrongly inclined to think, the 
intention of the parties might well be taken to be, 
merely, that the goods fhould be in a loaded ftate at 
the port where the rifk commenced, without neceflarily 
being taken on board there. In this cafe, however, 
I am clearly of opinion, that the words of reference to 
the other policies completely remove the objeftion. 
The effedt is the fame as if the terms of thefe policies 
had been introduced into that on which the adtion is 
brought. Verba relata ineffe videntur. Here it is not 
merely that the underwriters privately knew the real 
hiftory of the voyage; but they are informed of it, 
or are furnifhed with the means of information, upon 
the face of the policy which they fubferibed. How 
can they now fay, we expefted the cargo to be loaded 
at Gottenburg, when they were guilty of great negli¬ 
gence if they did not know that it was loaded at Nor¬ 
folk in Virginia ? 1 much wifh, that to prevepc thefe 

difputes, the words ** wherefoever loaded,*’ were 
introduced intp the printed form of the policy of 
infurance, 

Verdia fpr plaintiff. 





iB12. 

Bell 
and others 

V. 

Hob sox. 


Suturdayy 

Contract in Lon* 
don for the Tale 
of tallow from a 
particuLr (hip, 
on arrival—to be 
taken from the 
king’s landing 
fcale—ifitfliould 
ndt arrive on or 
before a given 
day, the bargain 
to be void : 

*l'he (hip was 
ivre« ked oft' the 
coaft of Scotland; 
but the cargo 
was faved, and 
might have been 
forwarded to the 
port of London 
by the,given 
day: I'he ven¬ 
dors refold the 
tallow in Scoc- 
*land : I'he pur- 
chafers did nut 
•fter them any 
indemnity if 
they would bring 
the tallow to 
London.—Heldy 
that under thefe 
circumftanc^y 
the vendors were 
not anfwerable 
for the non¬ 
delivery of the 
tallow. 


CASES AT NISI PRlUS, 

Parky Marryat, and J. Warren for the plaintiifs.'] 
Garrow, S. G. and Scarlett for the defendant. 

* f 

9 

[Attornics, Wadeftm and 


Idle and Others v. Thornton and Other'?. 


^T'HIS was an‘action of ajfumpjit for a breach of tlie 


JL 


following contrafl: 


“ London, 27th Sept. i8i i. 

“ Bought for Meflrs. Chriftopher Idle, Brother, 
“ and Co. of Meflrs. Stephen Thornton, Brothers, 
“ and Co. 203 calks firft; fort yellow candle tallow, 
“ at 68 / per cwt. on arrival. If it Ihould not arrive 
“ on or before the 31 ft Dec. next, the bargain to be 
“ 'void. To be taken from the king’s landing fcale 
“ with cuftomary allowances, and the amount to be 
“ paid in calh in 14 days from finilhing the delivery, 
on deduding 24. per cent, difeount. Ex C'atherina, 
“ Evers.’* 


The firft count of the declaration alleged, that the 
tallow did arrive in a port of Great Britain before the 
31ft Dec. but that the defendants refufedto deliver it. 
The fecond count ftated, that the tallow having been 
fhipped on board the Catherina for the port of London, 
arrived at a certain place in Scotland on the 4th of 
November, and might have been conveyed froiji 
thence to the faid port of London, and have arrived 
there before the 31ft December, but that the defen¬ 
dants 
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dants prevented the tallow from fo arriving, and 
refufed to deliver it to the plaintiffs. 

% 

t 9 

Jn point of fact, the Catheriiia with the tallow on 
board was wrecked off Monirofe on the 4th of Ndvem- 
ber 181 It The greater part.of the tallow was faved; 
and it might have been forwarded to London before 
the 31 ft of December. The defendants did not order 
it to be fo forwarded, but afterwards fold it to a mer¬ 
chant in Leith. The plaintiffs, however, on hearing 
of the accident, did not offer any indemnity to the 
defendants if the tallow fliould be brought to London 

to be delivered in purfuance of the conlrad. 

« 

Lord Ellenborough. —I fee no^proof. of any 
breach of this contract. On arrival muft mean—on 
arrival in the port of London; and if the tallow did 
not arrive there on or before the 31 ft of December, 
the bargain was to be void. It never did arrive there. 
Without any default of the defendants, the fliip was 
wrecked off the coaft of Scotland by the fury of the 
elements. How then is the bargain to be inforced ? 
Had the defendants prevented the Catherina from 
arriving in the port of London till 'after the 31ft of 
December, to be fure they would have been liable. 
Nothing of this fort is imputed to them. It is only 
faid they were bound to forward the tallow gathered 
from the wreck. Without an indemnity I am clearly 
of opinion they were not j and if an indemnity had 
been offered, the remedy againft them would* perhaps 
have been rather equitable than legal. Suppofe the 
fliip had been caft away on the coaft of Ireland, or on 
fome more diftant fhore, if this a£Iion be well founded, 

the 


1S12. 

Idle and 
others 

V. 

Tiiorntos 
and others. 



CASES AT NISI PRIUS, 



i8ix. the defendants would flill have been bound to forward 
Wb an/ tallow to the port of London, at whatever hazard 
others or expence. In conftruing fuch a contract, I mult 

Thorntok confider that it was' the intention of the .parties it 
and others. Ihould be void, unlefs the commodity in the ordinary 

courfe of trade and navigation arrived at the port of 
deftination by the appointed day. Numberlefs difputes 
would otherwife arife as to the refpedlivc obligations 
both of vendors and purchafers. 

The plaintiffs were nonfuited, and in the enfuing 
Term the Court of K. B, refufed a rule to Ihew caufe 
why the nonfuit Ihould not be fet afide. 

Garrow^ S. G. and Marryatt for the plaintiffs. 

Park and Scarlett for the defendants. 

[Attornies, Lamh and Devon. ] 


Vide Boyd v, Siffkin, a Campb. 316. 


Etre and another V. Glover. 

Nov. a. 

Expedtd pro- ^HIS was an aftlon on an open policy at and from 

Riga to hoh, 

opcnpdicy. • 

The plaintiffs proved that a quantity of hemp was 
ffiipped on their account at Riga, in the veflel men* 
tlqned in the policy, for Hull,—which, if it had arrived 

there. 
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there, would have yielded them a profit of ^1,000. 
but that the fhip and cargo were loft in the courfe of 
the voyage. Barclay v. Coujins, 2 Eaji. 544. was re¬ 
lied upon, to fhew that under thefe circumflances the 
plaintiffs were entitled to* a verdicl. ; 


181a. 



Etxb and 
another 


« 


t». 

Glovsr. 


Garrow, S. G. for the defendant obferved, that it 
was a valued policy in Barclay v, Coujins, but that no 
cafe had determined that an open policy on profits is 
lawful. This could be confidered nothing but a gam¬ 
bling tranfadion. Had the n^arket fallen, then there 
would have been no intereft, and all the premium muft 
have been returned. A valued policy afcertains the 
intereft; but an open policy, like this, leaves every 
thing uncertain. 


Lord Ellenborough. —In a valued policy on 
goods, the expeded profit may be included, the af- 
fured not being reftriftcd in the valuation to the in¬ 
voice price. This in effeft is an infurance.on profit; 
and what may be infured jointly with foniething elfe, 
may be infured by a feparate policy. The circum- 
ftanceof the policy in this cafe being open, does not 
feem to me to make any further difference, than to 
throw upon the aflured the burthen of fhewing the 
amount of the profit they would have made had tl^e 
goods arrived. Cerium ejl quod cerium reddi potefi. 
The plaintiffs have diftindly proved that they had a 
cargo on board the fhip, which, had it arrived, would 
have yielded them a profit of j^i,ooo. They have 
therefore been damnified to that amount beyond the 
prime coft of the goods; and there feems no reafon 
why they fhould not be indemnified for this lofs by a 

poUcy 
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policy of infurance. Whethe?' any profit was to arife 
did, to a certain degree, depend upon the (late of the 
market; but there was. no more gambling in this 
than in any other mercantile tranfaflion ; and when it 
is once known that a profit would arife upon the 
goods if they arrived, the infurance (which otherwifc 
would not attach for want of intereft) becomes (Iriftly 
a contra€l of indemnity. 

Verdifl for the plaintiffs. 

Fork and Scarlett for, the plaintiffs. 

GarroWf S. G. and Richardfon for the defendants. 

[Attomiev, Rajfer and Reardon.'] 

Vidt Grant v* Farkinfon> Parkj 354, 6th «d. Knox v. Wood, 
I Campb. 543* 




CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K.B. 

At the Sittings after Michaelmas Term, 

53 George III. 

SECOND SITTINGS IN TERM AT GUILDHALL. 


PiRiE and another, Ailignees of Hamilton a Bank> 

rupt V. Mennett. 


'J'HIS was an a£lion to recover the fum of ^£*123. 5^. 

for premiums due upon certain policies of i-nfu- 
rance, effefled by the defendant as an infurance-broker, 
and underwritten by the bankrupt. - 


The defence was, that lolTes had happened upon 
thefe policies bM^ the bankruptcy to a larger amount 
than the premiums, and that the defendant having 
had a del credere commii&on, he had a right to fet 
off thefe lodes in the prefent adion. 

• The only evidence tendered to prove the fet-off was, 
that the commillioners had permitted the defendant to 

prove 


1812. 



Snturdiiy, 
Nov. az. 


In an a£Uon }iej 
the afn^ees of 
a bankrupt^ it is 
not Aifiicient 
proof of a fet*off^ 
that the commif- 
iionen permit* 
ted the defend¬ 
ant to prove the 
debt propoCed to 
be fct on under 
the commifliQO. 



/ 
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i8is. 


PiRiE and 
another, Af- 
of 

flAMt^rON 
a Bankrupt 

V. 

Mennett. 


« 


prove upon Hamilton’s efliate the Aim of 4^285. as 
the amount of the Ioffes upon the policies in queAion. 

Scarlett^ for the defendant, contended that this was 
fufficient under 5 Geo. 2. c. 30. f. 28. which enafls. 
That where it fhall appear to the faid conimilfioners, 
“ or the major part of them, that there had been 
mutual credit given by the bankrupt and any other 
perfon, or mutual debts between the bankrupt and 
“ any other perfon, at any time before fuch perfun 
became bankrupt, the faid commiflioners, or the 
“ major part of them, or the aflignees of fuch bank- 
“ rupt’s eftate, (hall ftate the account between them, 
“ and one debt may be fet againA another j and what 
“ fhall appear to be doe on either Ade on the balance 
“ of fuch account, and on fetting fuch debts againA 
** one another, and no more, fhall be claimed or paid 
** on either Ade refpeftively.” Here the commif- 
fiqners had Aaled the account between the bankrupt’s 
eAate and the defendant, and had adjudged that the 
latter had a right to claim from the former the Aim of 
^£’285. The plaintiffs could therefore only recover 
what appears to be due on the balance of fuch ac¬ 
count, and on fetting fuch debts againA one another. 
But the balance being in favour of the defendant, the 
plaintiffs muA be non>fuited. 


Lord Ellenborough.— I cannot receive the proof 
of the debt as fufficient evidence of the Ioffes. When 
the commiflioners permitted the defendant to prove, 
they can neither be confidered as having done a bind¬ 
ing judicial aft, nor as having reprefented the aflignees. 
Mid thus aflented to the defendant’s demand* If it 

9 





MICHAELMAS TERM, 53 GEORGE III. 


28t 


can be Ihewn that the aflignees acknowledged that the 
proof was jufl, it would then be fufficient evidence 
againfl them. 

. Verdid for the plaintiffs* 
GarroWy S. G. and Abbott for the plaintiffs. 


1812. 



PiitiB and 
another, Af- 
fignees of 
Hamilton' 

a Bankrupt 

/ 


V, 


Mennztt. 


Scarlett for the defendant. 


[Attoniie5, IVild and 


dTlRST SITTINGS AFTER TERM AT 

WESTMINSTER. 


C0LI,0TT AND OTHERS V. HaIGH. Mondry, 

Nov. 36b 

was anaftlon on a bill of exchange, drawn by niedrawerofan 

the defendant upon J. Duftout accepted by him> bmTn^dS-” 
and indorfed to the plaintiffs. • chained by time 

* being given to 

the acceptor. 

It appeared that wlien the bill became due, the 
plaintiffs gave time for fotue weeks to Dufton, upon his 
lodging fome fecurity in their hands, which did not 
turn out to be available ; but it was likewife proved 
that Dufton had accepted the bill merely for the de¬ 
fendant’s accommodation, without any confideration 
whatfoever. 


Lord 


VoL. III. 


28 * 
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C0L1.0TT 
. and others 

Haich. 


Lord Ellendorough ruled, that under thefe cir- 
cumflances the defendant was not difeharged by the 
time given to the acceptor.* The drawer of an ac¬ 
commodation bill muft be confidered as the principal 
debtor, and the acceptor only in the light of a furety. 
The reafon why notice of the dilhonour of a bill muft 
in general be given to the drawer is, that he may re- 
f oup himfelf by withdrawing his effefts from the hands 
of the acceptor; and he is difeharged by time being 
given to the acceptor without his confent, becaufe his 
remedy over againft the acceptor may thus be mate¬ 
rially affefted. But where the bill is accepted merely 
for the accommodation of the drawer, he has no 
eft'efts to withdraw, and no remedy to purfue when 
compelled to pay. He therefore fuffers no injury 
either by want of notice, or by time being given to the 
acceptor; and in an aftion on the bill he cannot 
defend himfelf upon either of thefe grounds. 

M 

Verdi ft for the plaintiff. 

Pari and Bolland for the plaintiff'. 

GarroiUy S. G. for the defendant. 


£Attorniei, J'ltrlino anJ 


V. Peat, 2 Caitipb. 185 . 


Currie 
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Currie v. Child, Pritchard, and Brown, wcdnefday, 

* % Tift/*- 


Dec. a. 

Where, in an 
a<fiion againd 
two defendants^ 
one pleads hia 
bankrujTtcy, nnd 
the othcr^the 
general idiie, the 
former, cannot, 
on proof of his 
certificate, be 
made a wltnefs 
fjr the latter. 


i^CTION againd the defendants, as makers of a 
promiflbry note. Child pleaded his bankruptcy, 
and the two others the general ilTue.—The note being 
proved,— 

Jervis, for the defendants, put in Child*s certificate 
allowed by the Lord ChanceDoi:; and propofed that a 
verdict in his favour fhould be recorded, and that he 
fliould then be called as a witnefs for the other two, 
to prove that the note had been altered in a material 
part after it was negotiated.—But— 

Lord Ellenborough refufed to permit this courfe 
to be purfued, and the jury found a verdidt for the 
plaintiff againfl: Pritchard and Brown, and in favour 
of the defendant Child at the fame time {a). 


In this cafe the note was attefted by a perfon who "J"® 

r/-i_ •r 1 r r ^ • tflting witneu 

has lince become miane; and on proof of his infanity^ becomes infane, 

T j 1. 1 j • 1 P , . the inftrument 

Lord Lllenborough neld, that evidence or his may be proved 
hand-writing was fufficient to prove the making of the hfshmrwrk^- 
note (b), 

•» 

Park and Raine for the Plaintiff. 

Jervis and Tindal for the Defendants. 

[Attomics, Jiigg and Go»dchild^ • 


(d) Jf'IA Chapman w.Graves, 2 Campb. 333-n. 

(i) F'iJe Adams v. Ker, i Bof. & Pul. 360. Cunliffe 
V. 2 Eaft 183. 

Ua 


Ward 
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Thurfday, 
Dec. 3* 


Where a llatute 
points out the 
panicular man¬ 
ner in which a 
canal company 
Ihall Tell and 
convey lands, 
and enafts that 
every fuch talc 
and conveyance 
^ lliall be valid and 
effectual to all 
intents and pur* 
pofes, this does 
not cun* any 
dcfc£l in the 
title to lands fo 
fold and convey* 
ed by the com¬ 
pany. 


"Ward v. Scott. 

^^niS was an aftion for money had and received 
agalnlt an autlioneer, to recover the fum of ^'yS. 
being the amount of a depofit paid him by the plaintiff 
on the pui chafe of a piece of land near Paddington, 
from the Grand Junction Canal Company. 

% 

The abftrafl: handed over to the plainiilf began only 
in the year I Soo, with a conveyance of the premifes 
to the Grand JunSion Canal Company, encumbered 
by a mbrlgage for t’5co.; and it was allowed that as 
between two individuals, the title would have been dc- 
feftive. But it was contended, that this was cured by 
the afts for eftablifhing and regulating the Grand 
Junction Canal Company. Star. 33 Geo. 3. c. 80. aii> 
thorizes the Company to buy land for the making of 
the canal, and to refell fuch parts as are not ufed for 
that purpofe, and declares that “ fuch fales, convey 
ances, and afiurances, fliall be valid and effeftual in 
law, to all intents and purpofes whatfoever, any law, 
ftatute, nfage, or cuflom to the contrary in anywife 
notwithflanding.” And flat. 34 Geo. 3. c. 24. after 
pi eferibing the mode in which the company (hall fell 
and convt y to a purchafer, enads, that every fuch 
fale and conveyance fhall be valid and effedual. 

Garrow, S,G. for the defendant infilled, that as the 
piece of land in quellion had been bought and fold by 
the Grand Junction Canal Company, according to the 

provifions 
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provjfionsof thefenfls,' ihefale was valid and ejfedual, 
and tlie title could not be objeded to. 

Parkf contra, obferved, that according to this doc¬ 
trine, all the defcft've* or wrongful titles in England 
might be completely cured by being drawn through 
the Grand Junction Canal. 


1812. 



Waiid 


t/. 

Scott, 


Lord Ellenborough. —I mull fuppofe that the 
words in the ftatutes lelied upon refer only to the 
mode in which the conveyances ar,e made, without 
having any operation upon the title to the fubje6t-mat- 
ter conveyed. A contrary conftr ’clion would be 
alarming to every landholder in the kingdom. 

i 

The plaintiff had a Verdift. 

Park, T’>pping, and Nolan for the plaintiff. 

Garrow, S. G. and Fell for the defendant. 

[Altornics, and 



Jones v. Edney. 


Friday, Dec. 4. 


^/IONEY had and received, to recover back the conditions 

r c .T -1 t r . . .. ot the 

luin or .^105. paid as a depont upon the purchale leafc of a public 
of the leafe of a public houfe called the Generae dSUdw' 
Abercrombie. p"*'*'® 

* houfe: the icafe 

cont lined a covenant that the Jeflbe and hia afCgns fhould take their beer from a particular 
brewer: this Icaft was all read over by the tudtioneer at the tun ^ of the *' , who faid mi-ait^nlv 
ahat it was a frev public houjcy anti that the covenanc about the beer bad been decided to he bad •— 
Held^ that a purchafer who heard the leafe read over, v ikk bouiid under thefe circutnftaiicest^ 
complete the purchale, but waji entitled lu renrover back the deport. 


U3 


In 
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Jones 


V. 

Edney. 


In the conditions of fale this was defcribed as 
a free public houfef that is to fay, that the tenant 

was not bound by the terms of the leafe to take his 

# 

beer from any particular brewer. The leafe in faft 
contained a provifo, that the ledfee and his alligns 
Ihould take all their beer from the brewery of Elliott 
£9® Co. or pay a very high advanced rent. At the fale 
the auftioneer read over the whole leafe in the hearing 
of the bidders. When he came to the claufe about 
taking the beer, he was afked. How the houfe could 
be called “ a free public houfe ?” He anfwered, 
“ 'rhat claufe has been done away with. There has 
“ been a trial upon it before Lord Ellenborough (<2), 

who 


(rt) The cafe alluded to, was 
Cooper V. Tnvib'tU, tried before 
Lord Ellenborough at the 
Weftminftcr Sittings after Tri¬ 
pity Term 1808. 

Replevin for taking the plain¬ 
tiff ^8 goods in the General Aber¬ 
crombie public houfe. Avowry 
for arreai'S of an advanced rent, 
on account of the plaintiff not 
having purchafed tlie beer fold 
in his houfe from Mejfts, EUiott 
and CaJL Plea in bar, that 
Mejftt, Elliott isl Call delivered 
to the plaintiff bad, naiifeous, 
and unwholefome beer, to be 
fold by him in his public houfe, 
by reafon whereof he loft divers 
cuftomers ; that he required 
Mejfrs. Elliott Call to take 
back the bad beer and fend him 


fome which was good, but they 
refufed to do fo; and thereupon, 
and not before, for the neceffary 
fupply of his cuftomers, he pur¬ 
chafed beer from other perfons. 
Replication, de injuriafuapropria 
abfque tali caufa. 

Lord Ellenborough faid, 
in fummoning up to the jury, 
** I hope this is the laft time I 
ihall fee fuch a proviiion in any 
leafe ; for it is too much that 
any man Ihould by his own a 61 , 
without the intervention of a 
court, be enabled to proceed ip 
a fummary way, and to diftrain 
gra^i manu for that which is a 
penal.y. The whole of thefc 
leafes by which people of the 
defeription of the plaintiff are 
prevented from having the 

^cle 
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“ who has decided it to be bad. I warrant it aa a free 
“ public houfe, and fell it as fuch.*’ The plaintiff 
was the highelt bidder, and paid 100 guineas depolit; 
but finding that the claiffe might ftill be enforced, he 
refufed to complete the purchafe, and infilled on being 
paid back the depofit. 

Garrowy S. G., for the defendant, contended, that 
the adlion could not be maintained, as the plaintiff 
heard the whole leafe read over, and could neither 
complain of concealment nor deception. He had aii 
opportunity of judging for himfelf refpcdling the ope¬ 
ration of the objedionable claufe, or of taking the 
opinion of his profeflional advifer. The au£Honeer was 
certainly mlflaken as to the effedl of Lord Ellenbo- 
rough’s decifion in the cafe of Cooper v. Twibill, but 
in giving an opinion upon that fubjeft he could not 
be confidercd as adVing in his capacity of auctioneer, 
and his millake could not vitiate the fale. 

article they deal in from thofe fubje^ls by drinking it| he would 
who will ferve them belt, are clearly have been liable to all the 
extremely injurious to the pub- confequenccs of a criminal pro* 

He intereft and welfare. How- fecution for felling beer of fo 
ever, no man is bound to make noxious a quality. It was there, 
himfelf a facriiicc to fiich a fore no more than w hat was due 
covenant as this. On the cun- to himfelf, for his o wn indemni- 
trary^ it is liis duty in refpcA fication, that he (hould apply for 
to the public health, to refift it. beer elfewhere, if he was il^ 

If the plaintiff had gone on fcl- ferved by his own landlord, 
ling beer of a bad quality, with The plainti^ had a verdift. 

notice to him that it was fo, and Fide Holcombe v. Hewfon^ 

any material injury had been aCampb. 391. 
produced to any of his majefty'a 

V 4 Lo 4 
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Jones 


- V. 


Eonet. 


Lord Ellenborough. —In the conditions of fale 
this is Hated to be a free public houfe.” Had the 
auctioneer afterwards verbajly contradicted this, I 
fhould have paid very little attention to what he faid 
from his pulpit. Men cannot tell what contracts they 
enter into, if the written conditions of fale are to be 
controuled by the babble of the auCtion room. But 
here the auctioneer at the time of the fale declared that 
he warranted and fold this as a free public houfe. 
Under thefe circumftances a bidder was not bouiiH to 
attend to the claufes of the leafe or to confider their 
legal operation (^). 

Verdict for the plaintiff. 


Parky Topping, and E. Lawes, for the plaintiff. 
Garrow and Lawes for the defendant. 


[Atomics, CoJJh and 


(A) Vide Gunnis i;, Erhart, i H. BL 28y. 



Mondty, Price v. Littlewood. 

Bee. 7. 

In an aflion for 'T'HIS was an aCtiou on the cafe for difturbing the 
JlffWnjovment plaintiff’s enjoyment of a pew or gallery in the 
•f»p*wjiaimed cjjurch of Uetidon, which he claimed in right of a 
nefliiage, an old houfc occupicd by him in that parifh. 

TBftrv'^k* fiened by the churchwardens, flaring that the pew had been repaired by the then owner 
of the Ihefliiage, (under whom plaintiff claims) in conlideratioa.of his ufing it, is admiffiblc evidence 
to prove plamtiff right to the pew* 


The 



0 
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The plaintiff deduced his title to this houfe from 
Sir William Rawlinfon, to whom it belonged in the 
year 1691, and offered in evidence an entry in the 
veffry-book, dated 8 th 0£tober*in that year, figned 
by the then churchwardens, ftating that the parifh 
church had been new leaded and repaired at the cofts 
and charges of the pariOi, except the aifles over the 
two galleries, the one belonging to Sir William Raw- 
linfon^ and the other to Johri Nicholls Efquire, which 
were leaded and repaired at the coffs and charges of 
the faid Sir Wtlliam RawUnfon and John Nicholls, iit 
confideration of their uHng the faid galleries. 


1812. 



Price 






% 


WOOD. 




Garrow, S. G. contended that this entry could not 
be evidence againfl the defendant. 

Lord Ellenboroogh.— -I think the entry is evi¬ 
dence in fupport of the plaintiff’s claim. It Ihews 
the reputation of the parilh upon the right; and, be- 
fides, it is made by the churchwardens upon a fubjeft 
within the fcope of their official authority. 

The plaintiff proved, that as far back as could be 
traced, the pew had been ufed by the occupiers of the 
houfe in queftion, and the jury found a verdift in his 
favour. , 

Topping, Marryat, and F. Pollock, for the plaintiff. 

I 

Carrow, S, G. and Abbott, for the defendant. 

[Attornies, Pitches and NeelA.'] 


Vide Stocks v. Booths i T.R. 428. Griffith v# Matthews^ 
5 T. R. 296. 
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Fri(byi Deci ix. 

Stat. t Geo. 2. 
c. ^ 6 . requiring 
articles to be en¬ 
tered into be¬ 
tween the maf- 
ters of (hips and 
the mariners, 
and providing 
that the mari¬ 
ners lhaU not 
fail in any fuit 
for w<tges from 
not producing 
the articles, 
does not apply 
to the cafe ot a 
Britifh Teaman 
entering on hoard 
a foreign (hip in 
a Briuih port. 


ADJOURNEDt SITTINGS IN LONDON. 


Dickman V . BrNsoN. 

^T^HIS was an aftion for wages earned by the plain- 
tilT as a feaman on board an American fhip, ia a 
voyage from London to St. Peterfburgh and back. 

' <1 

In the courfe of the trial it became material to de¬ 
termine, whether flat. 2 Geo. 2. c. 36. which requires 
articles to be entered into between the mailers of fhips 
and the mariners in all foreign voyages, and provides, 
that the mariners Ihall not fail in any fuit for the re¬ 
covery of wages for want of the produ£lion of thefe 
articles, applies to the cafe of a Britilh feaman enter¬ 
ing on board a foreign Ihip in a Britilh port. 

Lord Ei.lenborouoh, after referring to the Ila- 
tute, faid, he was of opinion, both from its language 
and its policy, that it was confined to voyages on 
board of Britilh Ihips, and that its provilions did not 
apply to a cafe like the prefent. * 

The plaintiff had a verdid. 

Lawes and E. Lawes for the plaintiff. 

OarronVi S. G. for the defendant. 

(Attornies, Thtokfim and XTg/?.] 

Simpson 
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Simpson and a^tother v. Swan. 

^HIS was an aftion for money had and received to 
recover the fum of .^210. 

The defendant, a leather manufaflurcr at Edin- 
bdi^h, employed the plaintiffs as his factors in Lon¬ 
don, to difpofe of goods which he configned to them. 
Their courfe was, ro fell thefe goods for a commiflion 
of two and a half per cent. When they ftand dd cre¬ 
dere, they have a commiflion of four or five per cent. 
Having fold the defendant’s goods, they ufually took 
bills of exchange at four months from the purchafers. 
They then remitted to the defendant their own pro- 
milfory notes for the net proceeds, falling due a day 
01 two later than the bills of exchange. They never 
info lined the defendant who the purchafers were, or 
that any fecurities were taken from them. The parcel 
of goods in queflion were received by the plaintiffs 
on the 8th of Odober, and on the 12th of December 
fold for .#218. to one Beckwithy whp then accepted 
a bil' for t^je amount, payable to the plaintiffs at four 
months after date. On the following day the plain- 
tiffs fent the defendant an account fales, merely men¬ 
tioning the price for which the goods were fold, and 
the dedudion for commiflion and charges, and in- 
clofed their promiffory note for the net proceeds, .which 
came to <3^210. On the 9th of March following 
Beckwith flopped payment, and then, for the firft 
$iiQe, the plaintiffs informed the defendant that he was 

the 


Friday, Dec. t\. 

Where a fa^or 
upon fellins 
goods takes a 
r?curity payable 
to liimfelf from 
the purchafer, 
and gives his own 
fecurity to the 
principal for the 
net proceeds, 
without difclof- 
in^ the name of 
the purchafer; 
if the latter be- 
come.s iniblvent 
before paying hli 
fecurity, the 
fai^or cannot 
compel the prin¬ 
cipal to refund 
the mondy re¬ 
ceived by him as 
the price of the 
goods. 

Money had and 
received ^will 
not lie where 
the plaintiff upon 
the fame tranf- 
a^tion would he 
liable to a croA 
action CO recover 
damages to an 
equal amount. 
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1812. the purchafer of the goods, and that the defendant 
'^S^psoiT^ mufl: confider him as his debtor. 'I’hey likewife re- 
ami another quefted that the defendant would return their promif- 


V. 

Swan. 


fory note cancelled/ or remit them money to take it 
up. The defendant had hegofiated the note, and 
when it became due it was paid by the plaintiffs out of 
. their own funds. They now attempted to prove that 
this tranfaftion was conducted according to the gene¬ 
ral ufage of the leather trade, and thar according to 
that ufage, w'here the purchafer fails after giving a* ill 
of exchange for the pr’ce of the goods, the lols falls 
upon the principal, although he has previoufly ob¬ 
tained a fecurity fr im the faftor for the amount. But 
it turned out that the ufage is various with regard to 
the mode of felling, and the only inflances eftabHfhed 
of the principal refunding upon the failure of the 
purchafer were, where the factor had granted accept¬ 
ances upon the goods before the fale. d'hc witneffej* 
likewife ftated, that Beckwith was generally confidered 
to be in infolvent cir'-umdances at the time the goods 
in queftion were fold to him. 


Lord Ellenborough. —If there had been an uni- 
verfal ufage of trade, that under thefe circumftances 
the principal muft refund to the faftor and fubmit to 
the lofs, it would have marked the contract between 
thefe parties. But the ufage altogether fails, and we 
arc left to the reufon of the thing. If the prin¬ 
cipal draws before the falc, it is very reafonable that 
he Ihould repay the money when the confideration fails 
on which the fador granted the acceptance. There 
the principal is deprived of no information, and is 
led into no error. But where, after the fale the fac- 

7 to*** 
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tor, without mentioning to whom he has fold, or what 

Security he has taken, remits a bill of exchange or 
promiflbry note for the • net proceeds, this naturally 
feems to c ^le thc^ tranfadion, and completely lulls 
the fufpicion of the principal. He has no means of 
reforting to the purchafer, or of exercifmg his judg¬ 
ment as to the proper mode of fecuring payment. 
He has the beft ground to fuppofe that the fador has 
actually been paid, or is contented to take upon him- 
felf the refponfibility of the purchafer. If this tranf- 
action can be unravelled, every man* W'ho receives a 
bill for his balance may be called upon at any diftance 
of time to refund. But vvhc,n a Dili is given in this 
way, it mufl: operate as a fr.al fettlement between the 
parties.— There is ftill another objedion to'the plain¬ 
tiffs recovery. This is an action for money had 
and received, which is an equitable adion, and it 
ought not to fuccetd, unlcfs the plaintiff’s claim be 
founded in equity and good confeience. But it would 
be unjuft and unconlclciitious to throw this lofs upon 
the defendant, if it arolo from the negligence or mif- 
condud of the plaintiffs thcmlVlves; a..J " e have had it 
proved that Beckuuith, to whom thefe goods were fold, 
was notoriouflv in infolveiit circumftanees at the rime 
of the fale. Upon that evidence, the plaintiff’s would 
be liable to an action for felling the goods to him; and 
on that ground likewife, they cannot be permitted lo 
recover back the monev they paid upon their promlf- 
foiy t ore, which they might be compelled to repay in^ 
the fln-.pe of damages. 

' Plaintiffs nonfultcd. 


i 3 i 2 . 

^IMFSOK 

and another 

V. 

Swan. 


Carrow, 
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1812. 



' Simpson 
and another 


V. 

Swan. 


Saturday^ 

Dec. I ft. 

An a£lion far 
defamation can- 
not be maintain-, 
ed againft a man 
whofe property 
has been ftolcn, 
and who upon 
leafonablc 
grounds of fuf' 
picion charges 
ail innocent per- 
Ion with hav¬ 
ing ftolen it. 


p 


% 


Garmv, S. G. Topping) and Efpint^e, for the 
plaintiffs. 

Park, Scarlett, and Adam,, for the defendant. 

[Attomica, H%m.phrcyi and Frafer^ 


Vidt'EAgstv. Bumpftead, i Campb.]4ii. Janufen v. Swain* 
fon, 2 Campb. 546. n. 


Fowler and Wife v. Homer. 


was an aftion for defamation. Plea^ the 
general ijfue. 


The defendant is a haberdafher. On a Saturday 
evening, while he was abfent, Mrs. Fowler came into 
his Ihop and bought fome goods. Soon after fhe was 
gone, his fhopman miffed a roll of ribband, and mif- 
takenly fuppofed that fhe had ftolen it, but did not 
then purfue her. On the following Monday, as flie 
was again palling the ihop, the fhopman pointed her 
out to the defendant as the perfon who had Itolen the 
ribband. The defendant brought her into the Ihop, 
and accufed her of the robbery, which Ihe pofitively 
denied. He then carried her into an adjoining room, 
and fent for her father, to whom he repeated the ac- 
cufiition; After a good deal of altercation, Ihe was. • 
allowed to go home, and there the matter relied. 

10 Lord 
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Lord Eli-enborofoh. —I am clearly of opinion 
that this a<Siion cannot be maintained. There appears 
to be no malice on the part of the defendant. I fup- 
pofe this lady to be (ompjetely innocent of the offence 
laid to her charge ; but fhe has not been wantonly or 
malicioully calumniated. When a fervant reprefents 
to a mailer that his goods have been ftolen by a par¬ 
ticular individual, it is juftifiablc for the mailer, with 
a view to inquiry, to tax that individual with the 
theft; and although the fufpicion turns out to be erro¬ 
neous, the law gives no redrefs* to the* party accufed. 
The accufation, though unfounded, was not malicious. 
No doubt it may prove very detrimental to the objeft 
of it j but this is one of many inilances, where there 
being a lofs without an injury, the fufferer mtiil con- 
fider himfelf not wronged but unfortunate. If the 
defendant had continued to propagate the ilory to 
(Irangers, that would have furniihed evidence of ma¬ 
lice ; but if he could not lawfully charge the perfon 
fufpefled on reafonable grounds, though innocently, 
of having committed the theft, it would be quite im- 
pollible for a man who is robbed to inquire with any 
fafety after the ftolen goods. From lotting in another 
place, I know that the fhopkeepers of this town arc 
fubjed to the moft enormous pillage, and they muft 
have an opportunity of protecting iheir property, and 
bringing offenders to juftice. 


lSt2. 



Fowler and 
Wife 


V. 

Homer* 


This expofition of the law was acquiefced in by the 
plaintiffs counfel; but an inflance was pointed out in 
which the defendant had rather tranfgrefR d the line of 
inveftigation above laid down, whereupon the parties 
agreed to withdraw a juror. 


C arrow 
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J 

_ T 

Fowler 
and Wife 

V. 

Homer. 


CarrotOy S. G. and Comyn for the plaintiffs. 
Topping and J. JVilUam fgr the defendant. 

[Attornics, B 9 xh'irl\ 


Vide M‘Dougall v, Clar- of felony, without a warrant, if 
didgc* I Campb, 267, and the the party fufpefted of the 
authorities there referred to. charge prove irnocent. Samuel 
But although a peace olEcer v. Payne, Doug. 358 Adams 
mayt a private perfon cannot, v. Moore, Sclw. N- P. Sjo. 
juttify an arrejl on a fufpicioii 



SaturJ.iy, 
Dec. la. 


The maker of a 
.proiniflory note 
psys money into 
tlie hands of an 
agent to retire 
it; the agent 
tenders the mo¬ 
ney to the holder 
of the note, on 
condition of hav* 
ing it delivered 
up: ^he note 
being miilaid, 
chis condition is 
not complied 
with; and the 
agent afterwards 
b^mes bank.- 
nipt with the 
money in his 


Dent v. Dunn, Executrix, &c.' 


^HIS was an aftton on two promiflory notes made 
by the teftator. 


It appeared that in the year 1805, after his death, 
the defendant gave her agent a fum of money for the 
purpofe of takiijg them up. The agent went to the 
plaintiff, and offered to pay him the principal and in- 
tereft, on having the notes delivered to him. The 
plaintiff*haviiig then miflaid them, could not comply 
with this condition. I'he agent afterwards failed, 
with the money in his hands. The notes were not 
difeovered till a fhort time before the commencement 
of this adion. 


Burroughs 
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Burroughs for the defendant, infifled, that uhder 
thefe circumfliances the adiion could not be maintained. 
The plaintiff had made the holder of the money his 

agentv and ought tb beafl* the lofs. The fum paid for 
the purpofe of taking up the notes might have been 
recovered from the agent by the plaintif as i&Oney 
had and received to his ufe^ 

Lord Ellenborouoh.— 'Ehis was only a tender of 
jpayment, which-could not extinguifh the debt. The 
money in the hands of the agent was npt to become 
the plaintiff’s till the condition of producing the notes 
was complied with. The holder of the money at the 
time of his failure ffill continued the agent of the de« 
fendant. No credit had been given to him by the 
plaintiff.' 

A queffion then arofe, as to what intereft the j^laio* 
tiff was entitled to recover. 

Lord Ellenborougii. —I think intereft ought to 
Hop from the offer to pay. Intereft, properly Ipeaking, 
is a compenfation agreed to be paid* for the ufe of 
money forborne by the lender at the borrower*s requeft. 
It is more frequently recovered in the fliape of da¬ 
mages for money improperly retained by the debtor 
contrary to the requeft of the creditor. But in neithef 
of thefe ways can intereft continue to run after an offer 
to pay the principal, upon a reafonable condidon, which 
the party to receive it refufes or is not in a fituadon 
to fulfil. 


* 5 / 

i8n. 

Dbmt 

v> 

Executrix, 

«ce> 


VoL. III. 


X 


Verdif^ 





V. 

PUHW. 

^Wcutrijf, 

^Ct 


TuefJiy, 
Dec. xj. 


If executors 
neglect to give 
orders fur the 
funeral of the 

teiUtory and have 
fuHicient ri/fcts 
for that purpofcy 
they arc luble, 
U]x>ii an implied 
promife, to the 
perfon who fiir- 
nllhes the funeral 
in a manner fuit- 
aide to the tcif- 
tator’*s degree 
and circurn- 
llsucesk 
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, Verdid for the principal and interefl down to the 
tender. 

< 

c 

Garrow, S. G. and LittledcUy ffir the plainlilF. 

, Burrough for the defendant. 

4 

[AitornicSy Hicks and 


Fide Calton v, Bragg, rj Eaft 223. 


Tug WELL V* Heymak and Another^ Kxecutilx and 

Executor, &c. 

TN this adion the defendants were fued as executors 
for the funeral expences of the teflator, who left 
confiderable property behind him. They pleaded 
merely tAe General JJfue. 

The reafonablenefs of the plaintiff’s bill was not 
denied; but it appeared that the defendants had given 
no orders whatever refpeding the funeral. The quef- 
tion therefore arofe, whether under thefe eircumftances 
they were liable upon an implied promife to the 
plaintiff. 

Lord Ellenborough. —I think the defendants are 
liable in this adion*. It is allowed that the funeral was 

. t 

conduded in a manner fuitable to the teftator’s degree 
and eircumftances, and that the plaintiff’s' charge'is 
fair and reafonable. The defendants do not deny that 
’' ’ 4 ' ' they 
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they have affets. Then will not the law imply a pro- 1812. 
mife on their part to fatisfy this demand ? It was their XuowsiT. 
duty to fee that the deceafed was decently interred; v. 
and the law allows them to defray the reafonable ex- Hbyman 

r t • r^r ti 111 another, 

pence of doing fo before all other debts and charges. Executnx 

It is not pretended that they ordered any one elfe to and Executor. 

furnifli the funeral, and the dead body could not 

remain on the furface of the earth. It became necef- 

fary that fome one fhould fee it configned to the grave; 

and I think the executors, having fulEcient affets, are 

liable for the expence thus incurred. 

Verdid for the plaintiff. 

Topping and Lawes for the plaintiff. 

# 

GarrtnVf S. G. and Park, for the defendant. 

[AttornlcSj JVUlough^y and Hartley. ] 


In cafe of necef&tyy a Granger ing htmfelf liable as eKccutor de 
may direct the funeral, and de- fon tort. Vin« Abr. executor* 
fray the cxpence out of the de- B. a. 24. 

<cafcd’s effects, without rendcr- 





Emanuel v. Dane. TTiurfd.,-, 

Dec. 17. 

^pROVER for a watch. The piamtiflrex. 

X changed a watch 

with the defend* 

The plaintiff’s cafe was, that he had exchanged 
this watch with the defendant for a pair of candlellicks, 

mt zr t.i u L 1 • « * e - ^ warrantetl to bt 

nwgr^aeta, that the plaintin could not maimaln trover for the watch* On prool that the candleilicke 
were of bafe metah 


X 2 


warranted 
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warranted to be filver, which turned out to be of bal 9 
metal; and that the defendant, on the candleilicks 
being returned to him, had refufed to deliver up the 
watch. 

Parki for the defendant, objected, that under thefe 
circumftances, trover was not maintainable. 

Toppingi contrhy infilled that the property in the 
watch could not be transferred to the defendant by the 
fraud which he had pradifed. 

Lord Ellenborouch. —Shew me that the defen^ 
dant entered into a confpiracy to cheat the plaintiff in 

i 

this tranfaflion, and perhaps you may refcind the con¬ 
trail entirely on account of the grofe fraud committed 
by one of the' contrailing parties. But unlefs the 
contrail be refcinded, this a&ion cannot be maintained. 
The watch remains the property of the defendant, 
though the plaintiff be entitled to a compenfatlon in 
damages for a breach of the warranty that the candle- 
ilicks were of filver, I cannot try a queilion of war¬ 
ranty in an aition of trover. 

Plaintiff nonfuited. 

Tapping and Andrews for the plaintiff. 

Park and Cmyn for the defendant. 

r 

[AtcohuMi ^act and &ndaU^ 


PiJt Wcfton V. Downes, Doug. 33. Towers ▼. Barrett, 1T. R* 
X3.5. Lewit.T. Cofgrave, 2 Taunt. 2. 


Carstairs 
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Carstairs and others, Aflignees of Kensington Friday, »»c. m 

and Co. Bankrupts, v. Bates. 


^HIS was an aftion againH: the defendant, as ac. 

ceplor of a bill of exchange* for .^230. dated 
13th July 1812, drawn hy J. Allport, payable to his 
own order, at two months after date,* and indorfed 
by him to the bankrupts. 

Allport the drawer kept cafli with Ker^ngton and Co. 
the bankers. On the 17th of July they diinounted 
for him this bill and two others,—one for and 
another for .^80. They credited him with the amount 
of the three bills, and debited him with the difcount; 
fo that, deducing the difcount, they were placed to his 
account as caih, which he might immediately have 
drawn out. There was then a balance due to him of 
three or four hundred pounds, and his account re¬ 
mained good till the banking-houfe flopped payment. 
This happened on the 21 ft of July, and the commif. 
fion of bankrupt was fued out the following day. 


Where bsiikers 
difcount a bill of 
exchange for a 
cudomtr, giving 
him credit for 
the amount of 
the bill, and de* 
biting him with 
the difcount, tho 
bill bcccmes the 
^lopeity of the 
baaker.i; and 
upon their bank* 
ruptcy, their 
ailignees may 
maintain an 
action upon it» 
although there 
be no na r.ce 
due to them from 
the cullomer* 


Park, for the defendant, infifted that, the aftion 
could not be maintained, as the bill of exchange 
under thefe circumftances remained the property of 
AlJport ; and he relied upon Giles v. Perkins, 9 Eaft, 
12. in which k was held, that a cuftomer paying bills 
not due into his bankers in the country, who credited 
jrtieir ^ftomers for the amount of iuch bills if ap- 

X 3 proved 
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JO* 

. i8j*. proved as cafli (charging intereft), was entitled to 
'Cahstair^ recover back fuch bills in fpeqie upon the bankers be- 
and others, Coming bankrupt, the balance of his cafli account, 
Affignees of independent of fuch bills, being in his favour at the 

KINSINGTOX . r , , , mi t i -r, 

and Co. ot the • bankruptcy : There, Lord Ellenbo- 

Bankrupts, ROUGH faid, Every man who pays bills not then 
Bates, ^iueinto (he hands of his banker, places them there 
“ as in the hands of his agent, to obtain payment of 
** them when due.” # 

Lord Ellenborough. —Is it meant fetioufly (o 
contefl: the right of the aflignecs to recover in this 
adion ? The bankers were the purchafers of this bill. 
They did not receive it as the agents of ALport. U he 
whole property and intereft in the bill vefted in them- 
felves, and they ftood all rilks from the moment of 
the difeount. If the bill had been afterwards ftolen 
or burnt, theirs would have been the lofs. In Giles 
Perkins the bankers were mere dcpofitarics, wiih 
a lien when tljc account was overdrawn. The cuf- 
tomer there drew upon the credit of the bills depo- 
fited. Here Allpart might have drawn out the amount 
of the bill, deducing the difeount, as actual cafli, in 
the fame manner as if he had difeounted the bill 
with a third perfon, and then paid in the amount ip 
bank-notes. The difeount makes the bankers com¬ 
plete purchaiers of the bill j the tranfadlion was com¬ 
pleted; they had no lien, but the thing itfelf; the 
bill was as much theirs as any chattel they poflelTed, 
This very diilinfUon was taken in thie cafe cited; for 
U was there faid, If the banker difeount the bill, or 
advance pioney upon the credit pf it^ that alters the 

cafe; 
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cafe; he then acquires the entire property in or fSff. 

“ has a lien on it pro tanto for his advance.’* 'ciroriuks 

fthd oHirn, * 

Vetdifl: for the plaintiff. Affigneep of 
^ , KswimoTOK 

and Co, 

Garrow, S. G. and Abbolt, for the plaintiff. B|nkrupu, 

Batis. 

Park for the defendant. 


[Attornies, DennetU ind StraHonJ\ 


Vide Bent v. Puller, 5 T. R. 494. Bolton v. Puller, i Bof, & 
Pull. 539. Parke v. Elcafon, 1 £all. 544. CoUini v. Martin, 
1 Bof. Sc Pul. 649. 


Houriet and another v. Morris. 

•^HIS was an adion by the payees againft the maker 
of ftveral promiflbry notes, dated at Paris, 26th 
May 1810, for 5,000 livres tourmis value received in 
merchandize. 

The plaintiffs have long been manufadurers of 
watches at Lor/e, near Neufchatel, in Swifferland. 
Their cuftom has been to- go once a year to Paris, and 
to refide about a month ip that metropolis, for the 
purpofe of difpofing of their commodities. Being 
there on their annual vitit in Msty 1810, they fold 
watches to the defendant, a Britifh fubjed, for the 
V«kluc of which the notes in quefkion were given. 


Triday, 

Dec. 

An a^Ion majr 
he nuinrained 
here by a neutr^ 
on pn>mi<n>ry 
notes given to 
him by a Bncilh 
fubje^.t in an 
enemy’s countij 
for goodi fold 
there. 



Garrm^ 
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S®4 


iSia. 



'Hodbist 
•afid another 


V. 

Mows. 


Oarrawy S. G. for the defendant, infided that under 
thefe circumftwees theafUon could not be maintained. 
Here was a trading in an enemy’s country, and no 
contra^ ariling outrof it could be enforced in our 
courts of juftice. * * 


Lord E;-lenborough, —^The contraSing parties 
were not alien enemies, and it does not follow that 
the contrad was void, though made in an enemy’s 
country. The plaintiffs, who are domiciled in Swifr 
ferland, might lawfully fell their goods in Paris, and 
it is not proved that the defendant, who is a Britifh 
fubjeft, purchafed them there for any illegal purpofe. 


liian«Aionon a 
promiflbry pote 
made and dated 
in a foreign 
country^ the de¬ 
claration) with¬ 
out notidng tlut 
drcumllance, 
may allege that 
It was made in 
the county in 
which the venue 
islaid. 


CamppelJj on the fame fide, then objedled that there 
was a fatal variance, the declaration having ftated that 
the notes were made In London^ whereas in faft they 
appeared on the face of them to have been made at 
Paris. In declaring in foreign bills, the conftant 
cQurfe is, to Hate that they were drawn at the place 
where they bear date, adding the venue under a vid^. 
licet (<3!) j and in Robert v. Harnage, 2 Ld. R. 1043. 
6 Mod. 228. S. C. it was held fatal to Hate that a bond, 
dated at Fort St. David’s in the Eaft Indies, was made 
in London, and''that the declaration fhould have al¬ 
leged that the defendant, “ apud Fort St, David's in 
“ the Fad Indies^ viz. apud London in parochia Beate^ 
** Maria de Arcubus, 'is'c.per feriptum, yr.” . 

Lord Ellenborouoh. —The contraft evidenced 
by a promiflbry note is tranfitory, and the place where 


(«.) BayJey on Bills 175.—ed. 


it 
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It purports to be made is ImmateriaL I fee no reafon 
vrhy you may not (late that the note was made in the 
pariih of St. Maryde>Bow, in the ward of Cheap, 
though dated a* Paris,-<>in the lame manner as if it had 
been dated at York.* 

Verdift for the plaintiff, according to the rate of 
exchange at the commencement of the a^ion, 

Topping and Du Bois, for the plaintiff. 

• • 

Garrow, S. G. and Campbell, for the defendant. 


i8ia. 


w 

and another • 

V. 

MoBAlf. 


[Attoriiies, CrcgSMti &. Co. and Hurd.'] 


Promiflbry notes made abroad do not feem entitled to tlic aid of 
3 & 4 Ann. e. 9. Sec Carr v. Shaw, Eayley on Bills, i8»u. 


Pritt and Others v. Fairclough and Others. Friday, De&i9, 


•T^HIS was an aflion for not accounting for goods where the de- 
fent out by the plaintiffs from London, to be fold kMwl'cdged'di^ 
on commiffion by the defendants in the Weft Indies, utwr'rfa^ni- 

cular dace from 

^ the plaintiff*, 

A notice was ferved upon the defendants to produce **>1^ upc»i no.' 
^ the letters written to them by the plaintiffs; and a produce at the 
letter was given in evidence, written to the plaintiffs 
by the defend^pts, in which they acknowledge the 

« letter liook, pr^eflin^ to be a copy of a letter of the fame date from the plaintiff* to the defeodantip 
wnadmiflibte evidence of the contenta of the letter, on proof that according to the pbintiif’s courfb 
bf buluiell the letters which he wrote were copied by this clerk, and then fent off* by the pott, and 
that ia ocher infUncks the copies fo made by the clerk had bcei) rampare^ with the originali, sad 
llwaji found (orreA. 

receipt 
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lSt2. 



^ . Fbitt 
* and others. 


V. 


Fairciodgh 
and others. 


receipt bf a letter from the plaintiffs, dated 18th De> 
cember 1807. This letter, which was alleged to con¬ 
tain a copy of the invoice of the goods, together with 
direflions for felling them, being called for, was not 
produced. 


The plaintiffs then propofed to give fecondary evi¬ 
dence of its contents; and with this view called one of 
their clerks, who fwore that when this letter was 
written, and a confiderable time before and after, one 
Forbes, now deceafcd,' was entering clerk in their 
houfe; the conflant courfe of bufinefs was, for the 
fcnior partner to write all the letters ; they were then 
handed over to Forbes, who copied them in the letter 
book, and immediately after fent them off by the poll; 
the witnefs had frequently compared the copies fo 
taken with the originals, and always found them cor¬ 
real. In the book which was produced there appeared 
entered in the hand-writing of Forbes what profeffed to 
be a copy of a letter from the plaintiffs to the defen¬ 
dants, dated i8th December 1807 j the witnefs never 
faw the original; but he had no doubt, from the courfe 
of bufinefs, that an original letter, of the fame tenor 
with the copy, had been written by the fenior partner 
of the houfe, and regularly forwarded to the defen¬ 
dants the day it bore date.-—The queftion was. Whe¬ 
ther the entry in the letter-book in the hand-writing of 
Forbes could, under thefe circumflances, be read tor 
prove the contents of the letter ? 

Scarlett, for the defendants, infifted that the entry. 
WES no evidence without previous proof that a letter, 

of 
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of which it was a corred copy, had been written and 
regularly fent o£F by the poll. 

I * 

Lord Ellewborouoi^ —^The roles of evidence mull 
expand according to the exigencies of fociety. I re¬ 
member the innovation of receiving evidence of the 
hand'Writing of atteAing witnelTes abroad to prove the 
execution of deeds. This entry, I think, is reafonable 
evidence to prove the contents of the letter of i8th 
December 1S07, which the defendants acknowledge 
they received, and which they^o not pVoduce upon a 
notice for that purpofe. We know that it is the habit 
of merchants to keep fuch a book; and a witnefs has 
fworn that the book in queftion was kept with great 
punftuality. Therefore, if the entry in Forbet^s hand¬ 
writing were not admitted, there would be nb way in 
which the moft careful merchant could prove the con¬ 
tents of a letter after the death of his entering clerk. 
I will therefore allow the entry to be read as primd facie 
evidence, and the defendants may rebut it by pro* 
ducing the original. 

The plaintiffs had a verdidL 


\ii 2 . 



Pritt 

and others * 


Faircloogb 

andotbtti. 


Gar row, S. G. and Marryat, for the plaintiffs. 
Scarlett for the defendants. 


[Atcorniei, Gale & Son and Windlc^ 


In Price Vo LordTorrington^ 
Salk,%%^. which was an a£lion 
for beer fold and delivered, it 
appearing that the draymen 

were in the habit of ootning 


every night to the clerk of the 
brew-houfc, and giving him an 
account of the beer they had 
delivered out, which he fet down 
ui a book kept for that purpofe, 

to 



CASES AT NISI PRIUS, 



i8is. 


Pkitt 
and others 

Fatrcxough 
mad others* 


to which they fct their hands; 
on proof that a particular dray* 
man was dead» an entry in ttua 
book figned by him was held 
good evidence -of a delivery 
to charge the defendant. So 
in an aftion on a tailor’s biH^ 
a fhop book was allowed for 
evidence, it being proved that 
the fervant that writ the book 
v;as dead, and this was hia 


hand, and be accuftomed to 
make the entries.” Pitman 
V. Maddox, Salk. 690. But 
rtie'entry of a deceafed fervant 
is«not^dmiifible, without evi< 
dence of his ufual oourfepf deal¬ 
ing and his general punAuality. 
Clerk Y. Bedford, Bui, N. P. 
282. Vide Doc V. Robfon, 
i 5 Eaft, 32. Hagedom V. Rei<^ 

I “ft,- 


friday, Dee. 18. Watkiws and Another, Affignees of Bowdler a 

Bankrupt v. Maund. 


If a commiiTion 
of bankrupt has 
paired the great 
ieal, although it 
never be opened 
or aded upon, it 
has ijU\ied within 
the meaning of 
49;Geo. 3. C.121. 
i'. 2. fo as to be. 
notice of a prior 
a£i of bank¬ 
ruptcy, and to 
deprive any party 
who has received 
payments from 
the bankriipt 
after an of 
bankruptcy and 
mere than two 
months before 
the fuing fonh 
of the cCeflivc 
commilHon, of 
tiic benebt of 
46Gco.j<c«i33. 
f-z. 


'T’HIS was an aftion to recover the fum of £624, 
paid by the bankrupt to the defendant ^ter an ad 
of ‘bankruptcy. 

The defence was, that the payment had been made 
more than two calendar months before the date of the 

commiifion, fo as to be proteded by 46 Geo. 3. c. 135. 

f. X. 

To rebut this, the plaintiffs put in two commiflions, 
which had iflued againff the bankrupt prior to the 
payment and ad of bankruptcy, and which had been 
fiiperfeded witliout being op^ed. 

GarroTiU, S. G., iniiffed that thefe eomoriilions were 
no notice to the defendant of the bankrupt having 

8 committed 
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V. 

Mavno. 


ebmmitted an z&. of bankruptcy or being infolvent. 1811. 
They had remained in the attorney’s bag till they were 
fuperfeded; they had nevjer been a£led upon; no adr and another, * 
vertifement had been publilhed in the Gazette, or any Affigneei of 
other newfpaper, relpecnng them- y and probably no a Bankrupts 
one knew of their exiftence but the petitioning cre¬ 
ditor and the perfons officially employed in making 
them out. Stat. 49 Geo. 3. c. 121. f. 2. provides that 
the ijhing of a commiflion of bankrupt, although fuch 
commiflion lhall afterwards be fuperfeded, lhall be 
deemed notice. But i^uing cannot mead merely pafHng 
the Great Seal. This is a matter of as great fecrecy as 
flriking a docket, which was made notice by 46 Geo.3. 
c. 135.; and the 49 Geo. 3. c. 121. recitcf in the 
preamble, that the aforefaid provifion had not been 
attended with the good eifedls which were expelled 
therefrom. The intention of the legillature therefore 
mufl have been, to fubflitute fomething of which men 
might be cognizant with reafonable diligence. A copi- 
miilron ifilied mufl mean, a commiflion opened and 
a^cd upon, though afterwards fuperfeded. 


Lord Ellenborough. —mufl conflder that a 
commiflion of bankrupt has tjfued when it is delivered 
out under the Great Seal; and the a£l exprefsiy fays, 
that the iffuing of a commiflion of bankrupt lhall be 
deemed notice of an a£l of bankruptcy proved to have 
been committed at the time of iffuing fuch commif- 
lion. The iffuing of the commiflion was properly 
fubflituted for fomething ftill more loofe, viz. the 
flriking of a docket. I he defendant mufl therefore 
be conclufively taken to have known of the prior aft 
of bankruptcy at the time of the payment; and being 

thus 
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, Watkins 
and another, 
Afllgnees of 
Bowdi er 
• Bankrupt, 


V. 

Maund. 


thus deprived of the benefit of thefe flatutes, he cao* 
not retain the money which he then received. 

Verdia for the plaintiff. 

Park and Liitledode fyr thh plaintiff. 

Garrow and Lowes for the defendant. 


[Attornicfy Hartley and Ildlyet.l 


Ai to what (hall be notice of infolveney where there has been no 
prior comizni£on> fee Anonymous^ i Campb. 49a. n. 


Wednefday, 

Dec. 

If there be one 
invariable mode 
In which bills of 
exchange are 
drawn between 
particubr parties, 
this may be 
proved by {prol 
evidence, without 
any of the bills 
bcuf produced. 


Wm. Spencer v. Billing. 

'J'HIS was an aflion of trefpafs to try the validity of 
a commiffion of' bankrupt fued cut againfl the 
plaintiff jointly with his brother James, which was 
impeached on tw j grounds; i ft, that there had been 
no partnerfliip between the brothers; and adly, that 
William the plaintiff had committed no aft of bank* 
ruptcy- James carried on bufinefs in Manchefter under 
the firm of James Spencer fff Cb j and William under 
that of Spencer fjf Co. in Cateaton Street in the city 
of London. 


To prove the partnerfbip, a circumftance mainly 
relied upon by the defendant was, that the plaintiff or 
kis clerk had been in the habit of accepting bills drawn 

upon 
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upon James Spencer ts? Co. and addrefled to the houfe 
in Cateaton Street, where he carried on his buHnefs. 
Without any of thefe bills being produced, a witnefs 
was afked, Whether the plantin' had been in the 
habit of accepting bill^ ib drawn and addrefled. 


181a* 



W. Spekcek 


V. 

BlUlKO. 


Lord Ellcnborouoh, interpofing, delired the 
witnefs to ftate, whether there was one invariable 
courfe of dealing between the parties to thefe bills, 
according to which they were drawn and accepted. 
The witnefs anfwered, that there was,* and that they 
were always in the fame form. 

GarroWf S. G. for the plaintiff ftill infilled that no 
examination concerning thefe bills ought to per¬ 
mitted unlefs they were produced. The anfwers of 
the witnefs could only amount to parol evidence of 
the contents of a written document. 

t 

Lord Ellenborough. —1 am clearly of opinion 
that parol evidence may be received of one invariable 
mode of dealing between parties by means of bills of 
exchange. If the mode of dealing varies, the bills 
muft be produced ; otherwife, we fhcmld be receiving 
parol evidence of an individual written inffrument, 
which is not permitted. But where bills are fworn to 
be always drawn and accepted in the fame form, I 
think the courfe of dealing fo ellablifhed may be 
proved by the parol examination of a witnefs, for the 
purpofe of ihewing in what relation the parties flood 
to each other. 


With 



cAses at nisi PRitjS, 



zSxl. 



. Sfekcer 


V. 

BltLINO. 

IVliere there 
were two part- 
sers, one of 
whom refided in 
Mancheller and 
die other in 
London, and the 
London partner 
having left his 
own home with¬ 
out intent to de¬ 
lay his creditors, 
and having been 
afew days on a 
vUit at Manchef- 
ter,both of them- 
left the houfe of 
faufinefs there to 
avoid an arreft, 
ac the fame time 
mrymg theic 
books m account 
along with them, 
—that 
they b(kh tbere- 
tj[ committed an 
ai^hof bank- 
mptry. 


With refpeft to the a£l of bankruptcy, it was fwoiiri 
that the plaintiff having been travelling on bufinefs iii 
the north of Englan^> went .to Manchefler in Septem¬ 
ber, and for two days flayed pt his brother’s lodgings^ 
and occafionally vifited the counting-houfe in which 
his brother carried on bufmefs. At the end of that 
time, both brothers being afraid of being arrefted by 
a creditor, fet off privately in a pofl>chaife to Halifax 
in Yorkfhire, and cai’ried all the books of James 
Spencer Sff Co» along with them. 

I ' 

t 

Garrowy S. G. objected that this was no aft of- 
bankruptcy in the plaintiff William., as his dwelling- 
houfeand houfe«of bufinefs were both in London, 
from which he had not abfented himfelf with a view 
to delay his creditors* 

Lord Ellenborough.— The partnerfhip being 
ellablifhed, the counting*houle at Manchefler mull be 
confidered the counting>houfe of William as much as 
of James, The going to Halifax in the manner de- 
feribed was certainly an aft of bankruptcy in both, 
not lefs according to the language of th& flatutes, than 
the etymology olf the word;— 4 t was a breaking up of 
the bank. 

Verdift for th6 plaintiff. 


Garrow, S. G. Park, and Campbell, for the plaintiff. 

Topping, Scarlett, and Riebard/on for the defendant* 

« 

[Attomiec, Nind and- Milne^ 


Fide Robertfon v. Liddell, 9 Eaft, 487. 

Hubbard 
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HuS^AlfD V.,GtOVEft* 

was an a&ion on a policy of infurance on 
the fliip Alexander, at and from Peterlburgh or 
Cronftadt to London, at a premium of 30 guineas per 
cent, to return i o for arrival. 

The policy was fubfcribed by the defendant on the 
1 3th of June 1811. Before fubferibing it, he wiihed 
a warranty to be introduced, that the fhip fhould fail 
before the firfl of Auguft j upon which the,broker 
obferveJ, “ There is no occafion for that; the fliip 
“ has failed fome time, and mufl: now be at Gotten- 
burgh. There is a cargo ready for her ; and Jhe is 
fare to be an early Jhip." 






In point of faft flic had reached Gottenburgh fome 
days before this converfation, and fhc performed her 
voyage to Cronftadt without any accident or delay. 
The captain from his arrival there was ready to take 
the cargo on board ; but the firfl; part of it was not 
fent along fide till the 8th of September. On the 
30th of the fame month the fhip failed on the home¬ 
ward voyage, and after lying fome fome lime for con¬ 
voy at Matwick, was wrecked on the i ith of Novem¬ 
ber off the coaft; of Denmark. Before fhe failed ‘iicom 
Cronftadt the winter rifk had begun, nn^ the current 
|>ftmium had rifen to 30 guineas to return 10. 


Tluirf(liy« 

l>dc.a4. 

In a 

policy of in* 
furance from 
Rullia to this 
country while 
the ihip was on 
the outward 
voyaije, the 
broker repre- 
feiitcd to tiie 
underwriters 
that a car^omii 
readxffQrher^ 
and Jhe was 
Jure to be an 
early Jhip.^ 
Held, that this 
anioi‘nted only 
to a reprefenta* 
tionof what was 
expefied on the 
pare of the ai* 
fared, and that 
the underwriters 
were liable, al* 
thougli from tho 
delay in begin¬ 
ning to load tho 
cargo, the voy* 
age home wat. 
turned fron^ t 
fummerto t 
winter rilk. 


You. IIL 


Scarktti 
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fSix. 



• Hubbard 


V. 

Glover. 




Searktty for the defendant, contended, that under 
thefe circumftances the underwriters were not liable. 
The broker had reprefented that there was a cargo 
ready for the fliip. This he did not ftate as matter of 
expedation or belief; Jbut he tHredlly and pofitively 
afferted it as a faft within his own knowledge, or that 
of his employer. Therefore, the only thing to be 
conlidered is, the materiality of the reprefentation ; 
and there can be no doubt that it was moft matetial. 

* 

If the cargo had been ready for the (hip up'^n her 
arrival at Croiifladt, in all probability (he would have 
returned in fafety. Upon the reprefentation made, i he 
underwriters contemplated a fummer rifk, and were 
contented to receive the fummer premium ; but by 
the reprefentation being falfified, a winter rifk was at¬ 
tempted to be thrown upon them, and the lofs had 
arifen which the aflured now fought to recover. 


Lord Ellenborougii. —Had the defired warranty 
been introduced into the policy, that would have been 
falfified, and the underwriters would have been dif- 
charged. But I find no reprefentation here upon 
the falfity of which they can defend themfclves. The 
1 broker faid, th6 fhip had failed I'ome time, and mu ft 
then have reached Gottenburgh; that a cargo was 
provided for her; and that flic mu ft be an early fliip. 
Of thefe circumftances, only the firft could be con- 
ftdered as within his own knowledge; and that was 
true. The next was likewife true, although only 
matter of probable conjedture ; for the Ihip had 
reached Gottenburgh fome days before. He faid in 
unqualified terms that a cargo was ready ; but this 
from its very nature was only the fubjedl of expedla< 

4 tion 
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tion and belief. Neither he nor his principal could be 18 n. 
fuppofed to have been at Cronlladt or Peterlburgh to 
fee the cargo in a war^houfe or on the wharf there; «. 

and I believe it is by no means an ufual thing to Glover. 
have a cargo of RulIIa produce prepared for any par¬ 
ticular Ihip before Ihe fails on the, outward voyage. 

All the broker could be underllood to mean was, that 
a cargo had been ordered for the Ihip in queHion, and 
that there was every reafon to fuppofe it would be 
ready for her by the time of her arrival, fo that ihe 
might be expected to be an early ihip. We have no 
evidence that this reprefentatiou does not perfectly ac¬ 
cord with the truth. The defendant, initead of in- 
fifting upon the warranty, chofe to fpecu^te upon 
probabilities. He erred in his calculation; but that is 
no reafon why he fliould not pay the lofs. 

Verdift for the plaintiff. 


CarroWf S. G. and Richardfonf for the plaintiff 
Scarlett and Campbell for the defendant. 


[Attornies^ WUUi and Blnnt.J 


So a reprcfcntation by the pe£tation, and if made bona fide, 
owner of goods infured, as to does not conclude,him. Bowden 
the time of the fhip’s failing, is v. Vaughan, lo Eaft, 415* ^ 
to be confidered as matter of ex- 



Waooett 



CASES AT NIST PRIUi? 


3i<S 


Wacgett V , Shaw. 

Dec. 24» I 

RefiiCi) to certify 'pHIS caufe was tried here thb preceding day before* 
™ Lord Ellenborough and a fpecial jury, when the 

Ster *e piaintiff recovered a verdifk. 

Scarlett, who led for the plaintiff, now applied that 
his Lordlhip would certify under 24 Geo. 2. c. i Z. 
that it was a proper caufe to be tried by a fpecial jury. 

c 

Lord Ellenborough. —The ftatute provides, that 
“ the fudge before whom the caufe is tried (if he fees 
“ fit) fh?ill immediately after the irjal certify in open 

court under his hand, upon the back of the record, 
“ that the fame was a caufe proper to be tried by a 
“ fpecial jury.” I do not think I have authority to 
grant fuch a certificate the day after the trial, and 1 
have al^Vays been in the habit of refufing applications 
^ fo made. 

" Scarlett and Barnewall for the plaintiff. 

Garrow, S. G» for the defendant. 

[Attomies, Blunt and SQurdillon^ 

But a cmiiic^te under under 23 & 23 Car, 2. c.9. that 
43 Eliz. c.(/. to deprive the a battery was proved, or that 
plamtiff of cojts^ the damages the title of the land came in 
Being, under 401. may be granted queftion. 11 Mod. 198,—^And 
at any thne after trial. 3 T«R. the like as to a certificate undct> 
of a certificate under 8 & 9^.3. c, ii, that the 
7 Jac. !• c. 5« to entitle the de- trefpafs was wilful and malU 
fendantto double eofts. 7 T.R. oous. fiT«R.'za. 7 T.R.449. 
44 * .•.-The fiune of a certificate 


M^BkAZir 
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M^Brain v^FijATUNE and another. 


^HIS was an adbion to a?ccover the value of a cargo 
of hlh, aUedged to have been fold by the plaintiJOf 
to the defendants. 

Jl 

The goods were in faft purchafed by one Summers 
in his own name j but the plaintiff contended that 
Summers in this tranfadlion was the mere agent of the 
defendants, and entered into the contrail on their ac¬ 
count and by their orders.—The fale to SuTr^tners in 
his own name being proved, it was propofed to caU 
him as a witnefs to eltablilh the agency. 


In an tflioa for 
goods fold, a 
peilbn vvho 
t«rcd into a con¬ 
tract for the 
purdiafe of tho 
goods in his owit, 
name, is not a 
comptiCent wit- 
nefs CO prove that 
be purchafed 
them as the 
agent of the 
defendant* 


Park for the defendant objefted, that the witnefs 
was incompetent, as he was himfelf primd facie liabje, 
and he would be difeharged if the plaintiff recovered 
in this adion. 


Garrow, S. G. contrdy contended that the witneft 
ought to be received, on the ground of neceflity ; 

and fecondlyy becaufe he would have a remedy over 
againff the defendants, if he Ihould afterwards be fu^ 
as their agent; and they might maintain an aiSiioa 
agaiult him if he exceeded his authority. This is the 
common cafo of a brok^, who is called to prove' the 
contradl. 

Lord Ellenborokjgh,—I do not think Summers 
can be examined, either on the ground that he is a 
seceflary witnefs, or that he Hands indifferent between 

the 
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x8ia. the parties. If he was the agent of the defendants, there 
^'Brain reafon why this circumftance may not be proved 

V. by other evidence. . Then he has a clear intereft, 
Mother 2ny counterbalance, iiji.tlm event of this aftion. 

• If it fucceeds, the verdift would be evidence for him 
in an aftion againll himfelf, to which he is prim^' 
facie liable. The remedy which it is fuppofed he 
would have againll the defendants if he were fued 
upon this contrail, cannot be thought lu render it a 
matter of indifference to him whether the plaintiff 
lhall fucceed in this adlion or be driven to fue him as 
the real purchafer of the goods. He is not in the 
fituation of a broker j for the broker buys and fells in 
the name of his principal, and has no perfonal liability 
to be dffeharged by the effect of his evidence. 

Plaintiff nonfuited. 

GarroWy S. G. and Marry at for the plaintiff. 

Parky for the defendant. 

[AttornieSy Xivin^ton and 


Vtdi Wright Wardle, z Campb, 206. 
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COURT OT'COMMON PLEAS. 


Haigh and Others, Aflignces, &c. of Lazarus & 
Cohen Bankrupts, •v. De la Cour. 


'J'HIS was an aftion on a policy of infurance on 

goods valued at ^^5,000. *on board the Maria at 

and from I..ondon to Pernambucco. 

* 

In this cafe the defendant had ligned an adj^ftment, 
on invoices and bills of lading being produced to him 
which had been furnilhed by the alfured, reprefenting 
that goods above the value of jt^yooo. had been (hipped 
by them on board the Maria. Thefe invoices were now 
proved to have been (iftitious, and the bills of lading to 
havebeen interpolated after they were (igned by the cap¬ 
tain. In fad, goods were (hipped by the bankrupts to 
the value of i ,400. and no more. The (hip was aftcr- 
■tt’ards run away with and carried to, the Weft Indies, 
where the cargo was difpofed of by a perfon w'homthe 
bankrupts put on board in quality of fupercargo. 


If goods ire 
Ihiudulently 
over-valued in u 
p.-licy of iiUu- 
raoce with intent 
to cheat the 
underwriters, 
the contr>i^t In 
entirely vitiated^ 
and the alfured 
cannot recovei 
even for the value, 
a6lually on board* 


I 

'Shepherd, Seijt., for the plaintiffs, allowed they 
could not recover to.the full amount of the valuation 
in the policy; but infilled that as there werp fome 
goods on board belonging to the bankrupts, the a/fignees 
Jiad a right to a verditi pro tanto. This could only be 
looked upon as a cafe of (hort intereft. 
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2813. 


Haigh and 
•tilers, Af- 
fignees, &c. 
of Lazarus 
and CoHEX> 
Bankrupt?^ 

V. 

Pf LA COUR. 


Sir James Mansfield, C. J. —If the bankrupts 
intended from the beginning to cheat the underwriters, 
the affignees can recover nothing. The fraud entirely 
vitiates the contradl. * 

•’^aintiffs nonfuited. 

Shepherd and ^g/?, Serjts., and Copley^ for the plaiiiK 
tifTs, 


Lens and Vaughanj Serjts., and CampbslU for de- 

f^nd^t. 

t 

a 

^AttarnicS) Blunt ind 


adjourned sittings in K.B. at GUILDHALL* 


Before Hilary Term^ 
ys Geqhgb III, 


Joseph and Others v. Knox. 

Jan. 10. 


A perfon vvhp 
iliips goods in an 
Hnglifh port, as 
the agent of the 
euncr of tJio 
l^oods reftdent 
abroad , and pays 
the freight for 
thim, <nay 
maintain an 
a£klon in his 
pwn name for 
not delivering 
them accordii^ 
to the biU of 
ladir-f. 


was an adion againfl the owner of a Ihip on ^ 
bill of lading (igned by the mailer, for not carry* 
ing goods from London to Surinam. 


The bill of lading Hated that the goods were (hipped 
by the plaintiffs; that they we“e to be delivered in 
Surinam to Levy Davids or his afligns j and that the. 
freight was paid in London. 


The 
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The goods confifted chiefly of butter, which the 
plaintiffs had received from Sujfman ^ Polack of Am- 
flerdam, to be forwarded to Levy Davids in Surinam, 
and which in an anfwer to a bilf in equity they fwore 
they believed to be hfrpropejty. 


1813. 

Joseph 
and others 

V. 

Ksox, 


Toppings for the defendant, infilled, that this aflidn 
could not be maintained by Jofeph ^ Co., who had no 
interefl in the goods. They were merely the conduit 
through which the goods were to be tranfmitted from 
Sujfman fs* Polack at Amflerdam to Levy Davids at 
Surinam. The property being in Levy Davids, he 
alone was injured by the non-delivery of the goods, 
and he alone could fue to recover their value. It has 
often b('en decided that an a£lion againfl a.common 
carrier for the lofs of goods muft be brought by the 
purchafer who ought to receive them, and not by the 
vendor who has delivered them to the carrier (<?). 
There, ihe vendor delivers them merely as the agent of 
the purchaier, and on that ground can maintain no 
adion refpecling them. What difference can it make 
that here the goods were to be conveyed on board a 
fhip? 'rhe plain tills were flill merely the agents of 
the real owner of the goods. * • 

Lord Elleneorough. —am of opinion that this 
action well lies. 'I'here is a privity of contrad efla- 
blifhed between thefe parties by means of the bill of 
lading. That dates that the goods were fhipped by 
the plaintifis, and that the freight for them was paid 


H^) Dawes V, Peck, 8 T.R. 330# 
J Bof, & Pul. 584. 


Dutton Vf Solomonfon^ 

by 
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*813. by the plaintiffs in London. To the plaintiffs, there- 
JesspH whom the confideration moves, and to 

ai^d others whom the promife is. made, the defendant is liable for 

Knox; non-delivery of the good^. After fuch a bill of 

lading has been figned by his agent, he cannot fay to the 
fhippers they have no intereft in the goods and are not 
damnified by his breach of contraft. I think the 
plaintiffs are entitled to recover the value of the goods, 
and they will hold the fum recovered as iroftees for 
the real owner (a). 

r 

4 

It appeared that the ihip in queffion was in the fame 
fleet mentioned in the cafe of Fan Omeron v. Dowtck^ 
2 Campb. 4a. and that the goods were fold at Grenada, 
exaftly under the fame circumffances.—Lord Ellen- 
BOROUGH again laid down the fame dodirine with 
regard to the authority of the mafler over the cargo, 
which was acquiefeed in on the part of the defendant, 
and the plaintiffs had a verdict. 

GarratUi S. G. Park, and Taddy^ for the plain¬ 
tiffs. 

Topping and Campbell for the defendant. 

$ 

[Attorpies, Kaye Co. and Mkhell.] 


(<i) But where the freight 13 and on account of the confignee, 
rot paid by the fhipper, and the addon can only be maia- 
the goods are ftated in the bill tainod by the latter, Brown v. 
of lading to be Ihippcd by order Hodgfon, 2 Camb. 36. 


Smith 
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SmiT^v. ’^ood. 


WedHefdajr, 
Jan. 29 . 


^''HIS was an adion for a libel upon the plaintiff in 
the Ihape of a caricature print entitled, The inlide 
of a parilh workhoufe with all abufes reformed/* 


A witnefs ffated, that having, heard the defendant 
had a copy of this print, he went to his houfe and 
requefted liberty to fee it. The defendant thereupon 
produced it, and pointed out the figure of the plaintiff 
and the other perfons it ridiculed. • 


A pcribn who 
-having a copy- 
of a libellous 
caricature, (hews 
it to iinother oa 
being requefted 
fo to do, is not 
thereby liable to 
an adhon far 
malicioufly pub- 
liihing it. 


Lord EllenboROUGH ruled that this was not fuf- 
ficient evidence of publication to fupport the aftion— 
And 

The plaintiff was nonfuited. • 


Beyf, Serjt., Pari, and Campbelly for the plaintiff. 


Garrow and Marryat for the defendant. 


[Attornies, Parton and Stratton J] 



CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K.B. 

ibe Sittings after Hilary Term, 
53 George III. 


FIRST SITTINGS AFTER TERM AT 

WESTMINSTER. 


Eatutdji^. Mayor and Others v. Johnson and Eaton. 

Feb. 13« 


A tnveller re* 
ccived a bank 
Ifeoec in a pro* 
vindal town» 
which he cut in 
and lent 
> the halves on 
different days 
by the poll, ad- 
dreffed to his 
•mpbyers in 
jAmdtOki one of 
thefc was ftolen 
finun the mail 
coach, hnd they 
received the 
other.'— 
that under thdfe 
drcumftances, 
they could not 
inaiotain an 
•dlion againft the 
makers of the 


^HE plcuntifis declared in the ufual form as bearers^ 
againft the defendants as makers, of a ^5. pro- 
miObry note of the Stamford and Rutland bank, pay. 
able at Stamford, or at Meftrs. Ramfbottom, Newman, 
Ramibottom, & Co.’s, bankers, London. 

The plaintiffs carry on buftnefs in London. The 
note in queftion was received at Nottingham on their 
account by their traveller. According to his ufual 
mode of proceeding on fuch occaftons, he cut it into 
two parts. The one he put into the poft-oftice at Not- 
tingham, inclofed in a letter for the plaintiffs, on the ■ 

2^th 


pou on producing half of k which reached chem iadely. 
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26th of Odober laft. This never reached them, the 1813. 
bag containing it having been ftoien from the Leeds 
mail. The other half, winch was fent from Notting- and anot&er 
ham on the 28th, they duly received and prefented for 
payment at Ram{bottdnr& Cou’s, who refufed to pay Y 
it without orders from the defendants. The defend* " 
ants being written to on the fubjeCl:, pronounced the 
application impertinent.—The latter half of the note 
produced at the trial was in the following form: 

Rutland Bank No. A. 524. 
pay the Bearer Five Poundli 
Bank at Stamford or at 
Newman, Ramfbottom & Co. 
received 3d Sept. 1810. 

Wm. Johnfon & Stephen>£aton. 

Stephen Eaton. 

The handwriting of the defendant Eaton was proved 
to the note; the traveller who received it at Nottihg> 
ham dated the manner in which he had divided it and 
put the two parts into the poll-office there; and a cleric 
from the General Pod Office in Lombard Street fwore 
that the Nottingham bag of the 26th Oflober, on 
account of the robbery of the Leeds mail, had not 
arrived in London. It was alleged that a fufficient 
indemnity had been offered by the plaindfifs to the' 
defendants before the commencement of the adiion ; 
but of this no evidence was given, and it was ndt con- 
fidered material. 

Lord Ellenborouoh. —I am of opinion that this 
a£lion cannot be maintained. It is ufual and proper 
to pay upon an indemnity; but payment can be en¬ 
forced at law only by the produ^n of an entire note, 

8 or 
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I^ayor 
, others 

V. 

Jo£I|JSO!f 

|nd Eaton. 


•Saturday, 

I'eb. 13. 

It* u hulband 
rums his wife 
oiitofdours, and 
it is ncccffriry 
for her (afety to 
exhibit articles of 
the peace againft 
Iiim, he is liable 
to an attorney 
employed by her 
for.rhat piirppfe. 

\V here a wife 
was indided for 
keeping a dif- 
orderly houfe, 
which Hie had 
done with her * 
hufband*! con¬ 
currence 
/ie/^,that he was 
liable to an attor¬ 
ney, whom Hie 
employed to de« 
fend her, and by 
u horn he knew 
that Ihc was 
defended. ^ 


:or< by prdof that the raftrumejit, or the part of it Trhldi 
is wanting, has been adually deftroyed. The half of 
this note taken from the Leeds mail may have imine- 
.diately got into the hands* of a bond holder for 
value, and he ^yould l]ave a 5 *gbod a right of fuit upon 
that as the plaintiffs upon the other half which after¬ 
wards reached them. But the maker of a promiiTory 
note qannot be liable in refpedt of it to two parties at 
the fame time. 

Plaintiffs nonfuitod. 

Garrow, S. G. & — for the plaintiffs. 

Park for the defendants. 

[AttomlcR, Bickerton and Anjlicc. ] 


♦ Vide Pierfon v. Hutchinfon, a Campb, 2ii. 


Shepherd Gent, one, &c. v. Mackoul. 

5 ^HIS was an aftion on an attorney’s bill-for bufinefs 
done on the retainer of the defendant’s wife. Theg 
firft part of'the bill was for aflifting her to exhibit arti¬ 
cles of the peace againft her hufband j and the fecond 
for defending her upon an indidment for keeping a 
bawdy-houfe. 


It appeared that the defendant without juft caufe had 
turned his wife out of doors with circumftances of great 
violence, and that fhe exhibited articles of the peace 
againft him prepared by the plaintiff; that fhe afterwards 
kept a houfe of the defeription above mentioned.; that 
the defendant was privy to her doing fo; that fhe was 
indided for it, and that he knew fhe was defended by 
the plaintiff. 

Lord 
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Lord Ellenborough. —^The defendant’s liability 
for the firft part of the charge will depend upon the 
neceffity for exhibiting articles of the peace againlt 
him. If that proceeding* was uncalled for, his wife 
certainly could not nndte him liable for the expence 
thereby incurred. But if Ihe was turned out of doors 
in the manner Hated, flie carried along with her a 
credit for whatever her prefervation and fafety required. 
She had a right to appeal to the law for protedion, 
and ihe muil have the means of appealing eifedually. 
She might therefore charge hcr.hulband for the necef- 
fary expence of this proceeding as much as for necef- 
fary food or raiment.—With refped to the defence 
upon the indidment, as defendant knew and ap¬ 
proved of the bufinefs his wife carried on, was, 
aware of the profecution, without expreffing any dif- 
I'cnt to the plaintifPs defending her, 1 think a promife 
may be fairly inferred on the part of the defendant to 
pay the plaintiff for his labour in conduding the 
defence. • 

The plaintiff had a verdid for his whole demand. 



Shbphihs 
Gent, one, 
8 cc. 

, V. 

Mackoul. 


Garrowt S. C. and Reader for the plaintiff. 
Topping for the defendant. 


[Attornies, Shepherd and 


Wherever the huftand caufc- 4 Burr. 3177. Ahter, if he does 
lefsly turns away his wife, he is foforjull caufe. Ham v.Toovcy, 
liable for neceflaries fupplied to Selw. N. P. 3po. ad edit, 
her, Thompfon v, Harvey, 


Clarke 
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WBtvaeiafg . 


Clarke v, Br()uchton. 


AKc&cru^ it ma/ 
teadefenceto 
■I B^ion fgr 
fenalties on 
5 Ann. c. 14. . 

the defend¬ 
ant joioed in the 
Iport fervent 
to another, he 
muftgiveftri^ 
evidence that 
the perfon by 
adiote ordcra he 
ifted vraf him* 
fblf 4iia]t6ed to 
kill game. 


^CTION on 5 Ann. c. 14. for keeping and ufing a 
dog and a gun for the de(tru£Uon of game. 


The defendant, who is a farmer, being in company 
with one Boycott on the occafion in queflion, both 
having guns in their hands, the latter ihot a hare, 
which the former picked up. 

Garropoy S. G., for the* defendant, relying upon 
Rex y. Taylory i5Eaft, 460. ftated from his inftruc- 
uons, he fhould prove that his client upon this occa< 
fion had gone out to fhoot fome crows, for the purpofe 
of hanging them up in a field lately fown with beans ; 
that he accidentally met with Boycotty a qualified fportf* 
man j that foon after the hare got up, which Boycott 
fhot, and that the defendant picked it up by Boycott's 
ezprefr orders. 


Lord Ellenborough faid, thefe fafls, tiiough not 
very probable, if fatisfaftorily made out, might amount 
to a defence. He therefore allowed the witiicfles to 
be called.—It turning out, however, that Boycott could 
not be fatisfadlorily proved to have any qualification to 
kill game himfelf. Lord Ellbnborough clearly held, 
that the defendant could not juliify as his fervant.— 

And 

The plaintiff had a verdid for one penalty. 


Topping 
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Topping and King for the plaintiff. 

GarroWi S. G., for the defendant. 

' ♦ • 


[AttolilicA; Ayton and Denton*"] 


Vide Lewis v. Taylor, K. B. T* 5- 49* 


.V” ,.'53l 

FIRST SITTINGS AFTER TERM AT GUILDHALL. 



Hutchinson v. Reid. 

'J’HIS was an aftion of aiTumpfit for not accepting a 
,, bill of exchange for the price of three puncheons 
of rum fold by the plaintiff to the defendant on the ad 
December 181 a, to be paid by bill at two months. 
The declaration likewife contained counts for goods 
fold and delivered. The a£tion was commenced on 
the firft day of Hilary term laft. 

* 

The defendant pleaded the General Iffue, and gave 
a notice of fet>o£F for goods fold and delivered. 

It was proved that the rum had been fold to the 
defendant on the terms Rated in the declaration \ and 
that he afterwards refufed to accept a bill for the price, 
^hich amounted to faying, the plaintiff Ihould 

have credit for it in account. It likewife appeared that 

VoL. m. 2 at 


9*9 



_ / 

Clakke , 

V. 


Bkoucbxok, 


Monday, 

Feb. ij. 

t 

Whsre goodi are 
fold* cn be paid 
for by a bill of 
exchange at a 
given dats, to tB 
t&ion com¬ 
menced within 
that ume^br 
refiifing to give 
fuch bUl, the de- , 
fendanc cannot 
fet off a debt 
due to lum from 
thepUinufi 
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, ^ *5. at that time, the plaintiff owed the defendant a fuih of 
HtJTCHiNsoK about for goods fold; and the quedion was, 

V. whether this could'be fet off againft the plaintiff’s 

demand in the prefent a£lion., ^ 

• 

Park, far the defendant, contended that it might. 
WhsU: the plaintiff fought to recover was, the price of 
the rum he had fold to the defendant. That was a 
liquidated debt amounting exaftly to j^’ 97- Though 
not fought to be recovered under the count for goods 
fold and delivered, its amount was afcertained with 
equal precilion. In the crofs demands were ex> 
aflly of the fame natxn^, and it would be monftrous 
injuffiqe if the one could iiot be fet off againft. the 
other. ‘ 

Lord Ellenborough. —Had this a£lion been com¬ 
menced after the two mondis had expired, I think the 
ftt-off muft have been permitted. But on the ftrft day 
of laft Hilary term, there was no debt aftually due to 
the plaintiff. How can I fay then that this is a cafe of 
mutual debts, which may be fet off againft each other f 
The a&ion is not brought for a debt, but ibr a refufal 
to do a collateral aft. Tlie plaintiff was entitled to a 
bill of e^fchange for ^97. as foon as he had delivered 
the rum and it is for refuting to give him one that 
the defenckint is now fued. The plaintiff’s demand 
therefore is for unliquidated damages, to which a fet- 
off is wholly inapplicable. If the defendant wilhed to 
referve a power of fettling for the rum in account, he 
ftould have taken care not to ftipulate to pay by a bill 
of ezdiBOge^ 

The plaimiff had a verdi^ for ^97. 

GarroWf 
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Garrowy S. G., and Ricbardfotty for the plaint. 

/ 

P^k for the defendant.. 

[Attom'iu^ Sherwood ud . j 


1813. 

HsxcHiNsoa 

V. 

Rauh 


Fldf MufTen v. Price, 4 Eaft. 147. Dutton v. Solomonfoni 
3 Bof. & Pul, 582. 


ADJOURNED SITTINGS AT WESTMINSTEOC 


Godard and Another v. Benjamin, Gent, one. See. Thurfl.7, 

Feb. e8 . 

was an action for goods fold and delivered. 

The plamtifFs* original demand was j^4. 11 s. which 
they admitted had been paid to them by the defendant 
6n the 24th day of December laft; and the only quef- 
tion was, whether this payment was to be conlidered 
as made before or after the commencement of the 
aftion. 

The plaindffs proved, that they filed their bill 
againll the defendant on the 24th day of December at 
half pall eleven in the forenoon; but there was no 
evidence whatever of the time when notice of the bill 
being filed was ferved upon the defendant.—On the 
Other hand, the defendant put in a receipt fi^ed by 

Z 2 the 


‘ In «i adion 
againft an attor¬ 
ney Ibr gooda 
Told, the jiLiintiiF 
proved that he 
filed hiabUlathalf 
pqfl eleven intho 
forenoon of 24t!i 
Dec, and the de¬ 
fendant gave ia 
evidence a re¬ 
ceipt for the 
fum demanded, 
dated the fame 
day .—Mdf 
that thiawaa no 
anfwer to the 
action, without 
proof chat the -* 
payment wae- 
nude before 
filing of the bilL 
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i8ij 

GoDAiin 
and another 

Benjamin: 
Gent, one, 

&:c. 


the plaintiffs’ agent for the ^4. iis, dated 34 :thDec« 
without fhewing at what hour of the day the money 
had been. paid.—The action, was continued becaufe the 

defendant refufed to pay the cofts of the bill. 

• 

Garrow, S. G., for the piaintifFs, contended, they 
had a right to proceed for their cofts, as the aftion was 
commenced from the moment the bill was put upon 
tl:c file in the King's Bench Office, and the defendant 
had not ffiewn the debt to have been prc'^ioufly 
fatisfied. 


Scarlett, contra, denied that the aftion was com¬ 
menced till the defendant had notice of the filing of 
the bill regularly ferved upon him. The bill remained 
upon the file a mere dead letter during fuch time as 
the defendant was not called upon to aulwer it. There 
was no evidence here that the defendant had notice of 
the bill during any part of the 24th, and on that day 
he had certainly paid the debt.—But even if the filing 
of the bill was the commencement of the atflon, the 
debt had been paid the fame day the adion was com¬ 
menced, and the Court might prefume that the debt 
was paid before the bill was filed. 

Lord Ellenbo ROUGH. — i am clearly of opinion 
that the filing of a bill is the commencement of an 
adion agfiinft an attorneys without notice being ferved 
upon him. It follows, therefore, that this adion was 
coriimenced on the 24th of December at half paft 
eleven in the forenoon. Why am I to prefume that 
the debt was previoufiy fatisfied? If the fad was fo, 
the defendant might have Ihewn it by calling the plain- 

9 tiffs’ 
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tiffs’ agent who received the money. Is it not as pro- 1813. 
bable, that he made the payment after knowing that ''‘“godati^ 
the bill was filed f At any rate, the onuf lay upon him asd anpthcr 
to prove payment before a’flion broi 
Verdift for the^laintiffa, with 

Garrow, S. G., and Comyn, for the plaintiffs. 

Scarlett, for the defendant. 

*• 

[AttorHics, TurcilU ant! Benjamin,']^ 


rrHf- 


nominal damage3 


V* 

BEyJAMIM 
Gent, one. 


ViJe Toim V. Powell, 7 Eaft. 536, 


Ansley V . Birch. 


Thuri’diy, 
J‘eb. i3. 


^ARROlVyS.G.t for the plaintiff, applied that the At N.n Priiu in 
trial of this caufe might be put off for two days, 
on an affidavit ftating, that a witnefs had been fud- to pjtoffthe 
denly taken ill the preceding night; but was likely to from ^'t!!ng» 
be able to attend on the following Saturday, n°,y fr"m oillf 

day in tiie Sit¬ 


tings to auotlWi 

MarryaU on the other fide, contended, that an ap- 
plication to put off a trial was never liftened to when 
made on the part of the plaintiff, who having a con- 
troul over his own reqord, has only to withdraw it if 
he finds he is not prepared to try the caufe. 


Lord Ellenborough.— Where the trial is to be 
put off beyond the prefent fittings, fuch is the rule I 
have obferved. The plaintiff in that cafe mult with- 

Z 3 draw 



iU 


CASES AT NISI PRIUS, 



Ansley 

V. 

Birch. 


draw his record. Much valuable time is thus faved, 
which would be wailed in thefe applications. Nor is 
there any great har,dfliip impofed upon the plsundSf; 
for even if 1 were to make an order to put off the trial* 
he mull pay coils to the, defendaht; and, either way, 
he can bring on his caufe again for trial with equal 
facility. But where, from the fuddenindifpoiition of a 
witnefs,who may be able again to attend in the courfeof 
a day or two, or for any temporary reafon, the plaintiff 
Is prevented from trying his caufe in its order in the 
paper, yet has' ground to believe he ihall be able to try 
it before the fittings are over, it would be too much 
to make him withdraw his record; and 1 think a 
Judge at Nifi Prius ought to make an order for the 
trial to Hand over till fuch time as the witnefs is likely 
to attend.—Let the trial of this caufe be poilponed to 
the day mentioned by the Solicitor General. 


rridty Robins v. Gibson. 

Feb. 1^0 


IVhere a hill it 
drawn upon 
funds which 
there is reafon* 
able ground to 
cxpeA will reach 
the hands of the 
drawee beforo 
it becomes due; 
although they do 
not, the drawer 
is enticed to 
tice of ittdif* 
honor. 


was an adion againil the drawer ot a bill of 
exchange, dated at Buenos Ayres, 13th Septem¬ 
ber 1813. 

To ezeufe the want of notice the drawee Was called 
and ilated, that he had no funds of the drawer in his 
hands' between the time when the bill was prefented 
for acceptance and its becoming due; but he admitted. 


IVhere the drawer of a foreign bin of eachaiige bappelli to be in England when it becomes duu 
and is difhonored, it k enough fyr the purpafe of ^harguig him^ to have the biU protected* and co 
five him notice of the ftdi ofiia diibonor, without coflunuhicaung tho pioteft to him| or fcadiog a copy 
of it to the pUc« whcrl ihn .lSl wu dnmit 


on 
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on crols^examination, that he had notice before the 
bill was hrft prefented, that it was drawn on a cargo 
of indigo and hides Ihipped from Buenos Ayres by the 
drawer; that the cargo was at that time in the hands 
of a broker for fale; ,that one Whitby was to pay over 
the proceeds to anfwer the bill; that before the bill 
was prefented for payment the hides had been fold and 
a lofs had arifen on them; but the indigo was not fold ; 
and that without applying to Whitby on the fubje£^ he 
had xefiifed payment as not having funds. 

I.ord Ellenborough ruled; that the bill having 
been drawn on expefted funds^ it was neceflary to 
prove notice of its dilhonour (a). 

The plaintiiF then proved that a proteft wu regtk' 
larly drawn up; and read a letter from the defendant^ 
dated iR September 1812, giving the drawee notice 
of the bill drawn upon him, and faying that he was 
going to Rio Grande, and when he returned to the 
Havannah would write again. It was alfo proved that 
the drawer arrived in England before the bill was due, 
and that within the ufual time for that purpose a letter 
was fent to his houfe. Rating that the bill was dif- 
honoured, but not communicating the proteft oi a 
copy of it. 

Puller^ for the defendant, objefted, that the plain- 
tiff was bound to (hew, either that the proteR had been 
fent out to Buenos Ayres, or that it had been regu¬ 
larly communicated to the defendant in England^ This 
being a foreign bill of exchange, a proteR was the 


339 


X813. 



(a) Rucker v. Hiller ante 217. 

Z4 


only 
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SS6 



Robins 


Gibson. 


only notice of its difhonour known by the cufliom of 
merchants; and according to the evidence before the 
jury, no fuch notice had either been perfonally con-« 
veyed to the defendant, or feAt to the place from which 
the bill was drawn, where he might have been expeded 
to be found. 


Lord Ellekborough was of opinion, that under 
the circumitances of the cafe enough had been done. 

And the plaintiff had a vcrdift. 


In the enfuing term a rule to fhew caufe why the 
verdid fhould not be fet afide and a new trial granted 
was refided, the Court being of opinion it was fufH- 
cient that the bill was proteflied, and that the defend¬ 
ant had notice of the fa£t of its difhonour, although 
the proteff was not communicated to him. They ob-^' 
ferved, that this gave him an opportunity of calling 
for the protefl if he wifhed to fee it. 

Garrowy S. G. and Hulton, for the plaintifi*. 

Puller for the defendant. 


[Attorniei, Siviket and KiWeuMU* ] 


Lee 


Cromwell v. HTnfon, N. P. Caf.5t|. 
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Lee q.t. "v. BiriIell. 

>^HIS was an a£):ion of debt to recover a penalty of 
”*■ i€’ioo. for afting as a committee-man of the parifli 
of St. Martin-in-the-Fields, being at the faine time a 
colle£l:9r of the property t^, « 

To prove that the defendant was a cplleftor of the 
property tax at the time in queilion, the clerk to the 
commiflioners was called, and deAred to produce the 
book containing the defendant’s appointment. 

The witnefs refufed to produce 4 he book, or to 
anfwer any queAion concerning the defendant’s a£ls as 
colleftor, on the ground that before entering upon his 
office as clerk to the commiflioners, they had admi- 
niAered an oath to him, not to difclofe any thing ‘he 
Ihould learn in that capacity refpedling the property 
tax, except with their confent, or by force of an adl of 
parliament, 


Friday, 

Feb. ly* 

Notwithftandliig 
the oath ad* 
miniflered to a 
collector of the 
property tax by 
the commiflion- 
ers, that he will 
not diiclofe any 
thing he leanu 
in that capacity, 
except v.'ith their 
confent, or by 
virtue of an aft 
of parliament, 
he is bound, 
when fubpeenaed 
as a witnefs, to 
give evidence of 
aQ fa6\s within 
his knowledge 
touching the 
nutter io (juef* 
tion* 


Lord Ei.LENBOROuGH,-r-I clearly think the oath 
contains an implied exception of the evidence to be 
given in a court of juftice in obedience to a writ of 
fubpesna. The witnefs muft produce the book, and 
anfwer all queAions refpedting the colledHon of the 
pix, as if no fuch oath had beep adminiftered tp him. 


• The witnefs had not brought the book along with 
Ipm} but the plaintifif recovered a verdidt (fubject to 

th? 
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1815. the opmion of the court) upon another count of the 
q t ^ declaration, charging the defendant with having a£ted 
* V. as a committee>inau while he was a collector of the 

BiBBUt. ageffed taxes. * • 

Holroyd and Abbott for the plaintiff. 

Garrow, S. G. and Richardfon for the defendant. 

[Attornicij and /Vitmore.] 


Eddeh V . Read. 


Anemptfor 
taxes figned by a 
clerk flf the De« 
ptity Receivers 
General of a 
county in their 
name, may be 
given in evidence 
without a llamp. 


V 


was an a£tioi\ for money had and received, 
to recover the fum of £100, alleged to be due 
from the defendant to the plaintiff under the following 
circumllances: 


The plaintiff was a colleflor of king's taxes in the 
parilh of Drayton Bajfett^ in the county of Stafford. 
Tlve defendant was a clerk to Mejfrs, Spooner and Att- 
nvoody bankers at Birmingham, and Deputy Receivers 
General for the county of Stafford. Accorein" to the 
plaintiff's cafe, on the 3d of Auguft ^.Sog. be pni-i the 
defendant the fum of A’^oo for taxes, and had a re- 
edpt from him for that fum. The defendant in' tl' ed 
that the receipt was given for that fum by 
and that he only received ^400, which was aU tisat 
was carried to the plaintiff's credit. 


On 
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On the part of the plaintiff’, the receipt was now 
offered in evidence. It was a printed form filled 
up, and was figned *^Jbr Spponer and yittwood, 
Wm. Reajo.** 



Rtan. 


The receipt being obje£fed to, on the ground that it 
had no ffamp, flat. 48 Geo. 3. c. 141. f. i. Rule 5. 
was cited, whereby it is dire£led, that duties and 
aff'eflments (hall be paid in a given manner to the 
Receiver General, ** for which payments the faid Re> 
** ceiver General or his Deputy lhallj give to fuch col* 
** ledors, receipts in writing, and for which receipts 
** no (lamp duty (hall be charged or chargeable, any 

** llatute to the contrary thereof notwithftanding.** 

• 

• 

N. G. Clarke for the defendant, (till infilled, tliat 
the receipt was inadmiffible without a (lamp, as it was 
given, not by the Receiver General or his Deputy, 
but by a clerk of Mejfrs, Spooner and Attwood, 

Lord Ellekborough.— Mejfrs. Spooner and Ath 
wood are the deputies of the Receiver general, and the 
receipt is figned by the defendant as their agent. 
I therefpre think it is given by them as fuch deputies, 
within the meaning of the a£l of parliament, and re¬ 
quires no (lamp. 


Clarke then objeded that the a£lion ought to have 
been brought againft Spooner and Attwo^, and not 
the defendant, as upon the evidence the money had fuppoK u aaioa 
J)een received by them, and hemuft be taken to have 
paid over to them the whole fum for which the receipt 

Wets given* money bid:. 


CarreWf 
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1813. Garrow, S, G. canira, contended that the if 100 for 
which the plaintiff had not received credit muft ftill be 
V. fuppofed to be in the,defendant’s hands. 

Kmad, * * 

Lord Ellenborough.—I f the objeflion is taken, 
I muft; give effeft to it. The only evidence we have 
of the payment, is the receipt, and that purports that 
the money was paid to Spooner and Altwood, They 
are the perfons liable, therefore, if the fum paid really 
was if500, 

. Plaintiff nonfuited. 

t 

. Carrowj S. G. and Heath for the plaintiff. 

N. G» Clarke and Brougham for the defendant. 

i 

^ [Aitornies, Turner <uid Jenning;. ] 

' — - ^ 

Vide Duke of Norfolk v. Worthj-, x Campb. 337. 


Saturday, 
Feb. ao. 


Wheeler v, Bramah and Another, Affignees of 

Borman, a Bankrupt. 


The afiigneM of r I'^HIS was an a£Hon of covenant for rent, brought 
ing allowed his againff the defendants as aftignees of a leafe of 

certiun premifes in Bunhill Row, granted to Borman 
before his bankruptcy. The pleas were llmilar to thofe 

aft'^f Se°hank Turner V. Riehardfon, 7 Eaft, ^35. 

ruptcy, for the purpofe of preventing a diftrefs paid the arrears of rent due, at the fame time ui- 
timaung*to the landlord that Acy]^did not tnean to take to the leafe imlefs it could be advantageouily 
^pofed of: the efie^ls were foon after fold and removed from the premifes: the leafe was at the 
fame time put up tofale by order of the aflignees; but there were no bidders for it: they omitted 
to return the key to the landlord for near four months after; however, they were not afkcd for it, 
and they no otherwile made ufe of the premifes.— Held^ that they were not* under thefe circum- 
{(inces, liable to the landlord as aflignees of the leafe. 


Porman, 
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Boroiaii) the leffee, was declared a bankrupt 26th 
June i8io, and the defendants were chofen his 
aflignees on the i8lh of Augull following. He pre- 
fented a petition to the’Lord Chancellor to fuperfede 
the commifllon, which was afterwards difmilfed. On 
the a I ft May 1811, the bankrupt’s elFefts ftill remain¬ 
ing on the premifes, the plaintiff threatened to diftrain 
them for three quarters arrears of rent due at the pre¬ 
ceding Lady-day. To avoid the diftrefs, Mr. Dixon, 
one of the defendants, accepted a bill for ihefe arrears, 
and it was then agreed between him and the plaintiff, 
that the leafe fhould be put up to fale, to fee if it was 
worth any thing, Dixon Hating, that otherwife it was 
not the intention of the aflignees to take to the premifes. 
On the 28th of the fame month the bankrupt’s effedts 
were fold on the premifes, and cleared away by the 
purchafers. The leafe was at the fame time put up to 
fale, by order of the aflignees; but there was no 
bidding for it. The key was not fent by them to the 
plaintiff till the 21ft of September following. How¬ 
ever, they never made any other ufe of the premifes. 
The indenture of leafe remained all along in the hands 
of the bankrupt’s attorneywho had a lien on it. 

Park, for the plaintiff, contended, that under thefe 
circumftances the defendants had made theinfelves 
liable as aflignees of the term. In Turner v. Richard^ 
fon, it was held, the aflignees of a bankrupt were not 
liable from the mere circumftance of putting the pre- 
mifes up to fale for the purpofe of afeertaining whether 
the leafe was of any value. But here the defendants 
had done a great deal more. By the payment of rent 
they acknowledged they were liable as the aflignees of 

the 
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V, • 

Bramah 
and another, 
Aflignees of 
Borman, 
a Bankrupt. 




CASES AT NISI PRIUS, 



Bramah 
ftnd another^ 
Affignees of 
BormaNj 
m Bankrupt. 


the terin, and if they once took upon themfeltM diat 
chara6l;er, they could not afterwards renounce it.-^ 
Belides, from the length of lime they had kept the 
plaintiff out of poffedion, they muff ^ conlidered as 
having taken to the premia The cOmmilHon was 
fued out in June 1810, and they made no offer to 
deliver up the key till the month of September in the 
following year. 


Lord Ell£nbob.ough. —I am of opinion that the 
defendants have done nothing to render themfelves 
liable as affignees of the leafe granted by the plaintiff 
to the bankrupt. They paid rent, not as tenants, but 
for the exprefs purpofe of preventing a dillrefs, pro- 
telling at.the fame moment, that they did not mean 
to adopt the term unlefs, upon a trial being made, k 
(hould be found to be valuable. The premifes were 
put up to fale with the plaintiff *s concurrence, and it is 
admitted the defendants had a right to make this ex* 
periment without incurring any perfonal liability to the 
landlord. The only other circumflance relied upon, 
is the delay to fend the key. Had they refufed to de¬ 
liver it, they would have been fubje£l to an aflion of 
fome fort at the plaintiff's fuit; but the queflion here 
is, whether the fimple omiffion to fend the key was 
tantamount to entering and taking poffelfion of the 
premifes. 1 clearly think that it was not; and that 
the defendants mull be taken to have repudiated the 
leafe as they had a right to do. 

• Plaintiff nonfuited* 

J*ari and Marry at for the pl^tiff. 

CarraWi 3 * Cr. and Comyn for the defendant. 

[Attomiet, Lan^kam ud £du/at^} . 



HILARY TZKM, Si GEORGE UK 


m 


ADJOURNED SITTINGS IN LONDON. 


Calvert v. Roberts. 


Friday, 
Feb* 269 


'JpHIS was an aftion by the indorfee againH; the 
acceptor of a bill of exchange, dated 16th March 
1812, drawn by J. Stroudy payable to his own order 
at three months after date. 


The bill was accepted by the defendant for Stroud’s 
accommodation, and then bore date loth March. 


An accommoda^ 
tion btllpayabla 
to the ilrawcr’e 
order cannot be 
altered after ac¬ 
ceptance and aa 
attempt to nego¬ 
tiate it) aid be¬ 
fore it is afluaUj 
negotiated. 


Stroud tried to negotiate it as it ftood at firft, but 
could nor. Several days after, he altered the i o.to 
16 and indorfed it away.—The objeffion being taken 
that the bill was vitiated by this alteration,— 


Park for the plaintiff contended, that an accommo¬ 
dation bill, payable to the drawer’s* order, may be 
altered till it is negotiated. While in the hands of 
the drawer it evidences no contra^ on which an 
a£tion can be maintained. A bill for value may be 
altered before acceptance, and an accommodation 
accq>tance only becomes effe£kual when the bill is 
indorfed. 


Lord Ellenborouck.— This bill when dated lorh 
March was a valid and complete inflrumenr, framed 

8 according 
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Cai.ve^t 


V. 

Roberts. 


according to the intentions of the parties. Therefore 
the date could not afterwards be altered, even with 

their confent. The, alteration was tantamount to the 
drawing of a new bill. 

. Plaintiff nonfuited. 


Park and Gafelee for the plaintiff. 

Garrowj S. G. and Barrow for the defendant. 


[Attornies, Jones and J 9 arrow,J 

c 


Vide Cardwell t. Martin, 9 Eaft. 190. x Campb, 79. 



faturday^ 
#«b. 27. 


K.£x v. Barnett. 


Q. aa to proper 
title of ftac'. 

5 Elis. c. 4* 
whidi is (Uted 
diflferently in 
diflerent editions 
of the statutes ? 


'jpHE indidlment charged that the defendant after 
the making of a certain aft of parliament made in 
the parliament of the Sovereign Lady Elizabeth late 
Queen of England, &c. at a fellion thereof holden at 
Weftminfter, in the county of Middlefex, in the fifth 
ncnt as given by year of the reign of the faid late Queen,.entitled, “ An 
to “ aft containing divers orders for artificers, labourers, 

tu^awiMc^, “ fervants of hpfbandry, and apprentices,’* and after 
«produ(HMn^ jjjg gfg- j^y^ of May then next enfuing, to wit, on, 

niu^^b^the &c. and fi'om thence continually afterwards, until the 
»Wch*nr^en* day of taking that inquilition, to wit, for the fpace of 
^*^Ujd!ament >^onths and upwards, at, &c. did unlawfully and 
cannot b« ■tain- foy ^is own lucrc and gain, ufe and exercife the craft, 

C.4. for cxercifing a trade without havmg ferved an apprenticeihip, tmlefi the defemUot is proved te 
here cxerdC?d thf trade for the fpce of a month. 

jny ftery 
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myftery, and manual occupation of a printer, the 
fame being a craft, inyftery, and manual occupation 
ufed and cxercifed within the rcalpi of England at the 
time of making the faid of parliament, the faid de* 
fendant not having *been brpught up therein feven 
years at the lead as an apprentice, in manner and form 
as in the faid ad of parliament is mentioned, contrary 
to the form of the datute in fuch cafe made and pro¬ 
vided, and againd the peace, &c. 



V. 

Barnjett, 


Scarlett^ for the defendant, objeded, that the title 
of the ad of parliament was mifrecited in the indid- 
ment, and he produced a copy of the ad lately printed 
by the King’s Printer, in which it is entitled, “ An 
“ ad touching divers orders, &c.’* • 


Lord Ellenborough was about to dired an ac¬ 
quittal, when Ruff head'^ edition of the datutes was 
produced, in w'hich the title of this ad correfponds 
exadly with that fet forth in the indidment. 


Scarlett dill infided that the true title of the ad 
mud be fuppofed to be given in the copy printed by 
the King’s Printer. 


Lord Ellenborough faid, that in cafe of a recent 
datute, he Ihould have aded upon the copy printed by 
the King’s Printer j but with regard to a datute of 
Queen Elizabeth, he diould confider Ruff head to be 
corred, till the contrary was proved by an exammatioi^ 
of the parliament roll. 

’ It appeared in evidence, that the defendant, who 
was a Jew old clothefman, within the period of time 
VoL. m. A a mentioned 
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mentioned in the indidment, fet up a printing prefs in 
his houfe, and printed a Hebrew almanack ; but there 
was nothing to fhew, how long he had been employed 
in doing fo, and the work might have been done in 
the courfe of a few days., ' 

Scarlett inti (led that the defendant was entitled 
to an acquittal, as he had not been proved to have 
exercifed the trade for the fpace of one month. The 
llatute forbids the exercifing of a trade without having 
ferved an apprenticefhip, “ upon pain that every per- 
“ fon willingly offending, or doing the contrary, lhall 

forfeit and lofe for every default, forty Ihillings for 
« every month.” Therefore till the trade had been 
exercifed a month, there was no default, and no penalty 
was incurred. 

Garrow, S. G. contra, contended, that the a£l was 
violated, and an indi£lable offence was committed by 
exercifing the trade in any one inftance without having 
ferved an apprenticefhip ; that a difcretionary punifh- 
ment might be infli£led, as in cafe of other mifde- 
meanors; and that even if the punifhment were con¬ 
fined to the penalty, that might be apportioned accord¬ 
ing to the length of time the jury fhould find the trade 
had been exercifed. 

Lord Ellenborough. —lam of opinion, that until 
the trade has been illegally exercifed for a month, no 
indi£lable offence has been committed. The defendant 
is therefore entitled to a verdidl of acquittal. 


iSrj. 
Rex 

V- 

Barnxtt. 


Garrow, 
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Garrowi S. G. and Hart for the plaintiff. 
Scarlett and Beard for the defeodant. 

[Attor^les, Jones and Ifaacs ^ 


Vide Cunningham *y. Watfontfff/^249. 


Dale -y. Birch and another, Sheriffs of London* 

was an action for money had and received, to 
recover life furn of .i^’49, which the defendants had 
levied under a writ of fieri facias at the plaintiff's fuit. 

The plaintiff’s counfel merely gave in evidence an 
examined copy of the fi. fa. and the defendants' re¬ 
turn, ftating that they had levied the .^^49. 

Park, on the other fide, fald this action had been de¬ 
fended to try the queftion, whether the flieriffs in every 
cafe are bound to run in fcarch of the plaintiff to pay 
him the money levied. He was inftrufted he fhould 
be able to prove in this cafe, that as foon as the money 
had been levied and paid into the office, the plaintiff's 
attorney had notice that he might receive it at any 
time when he fhould call or fend for it. He refufed, 
however, to do either, and before making any demand 
of payment vexatioufly commenced this aftion. But 
If the fheriffs were liable to be haraffed with fuch 
adions, they might be ruined in performing the duty 

A a a of 
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Rbx . 


Barvett. 


After a rettirn 
to a writ oifi.fnt 
that the money 
is levied, tha 
fhcrifFisUablds* 
to an afUon 
for money had 
and received, 
without any 
demand of pay¬ 
ment. 
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Dale 

Bihch 
and niiotlierf 
Sheriffs of 

London. 


of their office, flow could they tell where the plaintiff 
was to be found ? He might not even be within their 
bailiw'ck, but in a diffant pajrt of the world. If they 
wen li.'ble to an a^.l;ion after demand of payment once 
made,—till then, they w<ere to hold the money to an- 
fwer the exigency of the writ. 


Lord Eulenborougii..— Where any vexatious 
proceedings are iidlitutccl againll the fheniTp. the court 
will prote< 3 : them. Ujion the fuels ftated^ I think the 
court would have flayed this luftion, and perhaps fome 
application for relief may ftlll be made with effeft. 
But fitting here, I can only confider whether the aftion 
in point of law is maintainable, and I make no doubt 
tliat it is. Upon the flicriffs’ return, the .1^49 was 
certainly money had and received by them to the 
plaintiff’s ulc ; and as it had never been tendered to 
him, he had flricily a right to bring an adion to re¬ 
cover if, without any previous demand of payment. 

The plaintiff Iiad a verdict; and it was fuggefted on 
his behalf, that payment had repeatedly been demanded 
of the ofneer who had made the levy before the adion 
was commenced. 

Jervis and Campbell for the plaintiff. 

Fark and Andrews for the defendant. 

[AttornieF, Ilurd and ^aacs.~\ 


Smith 
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bMITH AND ANOTFM 3 R, AiTlffnces of WILLIAMS, a Monday, 

T* 1 • March X. 

Bankrupt, v. Currie. 


was an aftion of trover againft the flierifF of 
Hertfordftiire, for taking the bankrupt’s goods in 
execution, on the aoih of Novembtr laft; and the 
queflion was, whether an a£b of bankruptcy had been 
committed before that day. 

It appeared that fVilUams, who was a wine and 
fpirit merchant at St. Alban’s, owed a fum of •money 
to a carrier of that town. The carrier’s collecting 
clerk had been in the habit of making his rounds 
between one and two o’clock, which was the time 
when Williams dined. In the month of Odober Wil¬ 
liams told his fervants that the clerk was extremely 
troublefome in calling for money at that hour, and 
defired that he might be denied to him. The clerk 
called twice afterwards between one and two to de¬ 
mand a debt due to the carrier ; WiUiams was in the 
houfe both times; but his fervants laid he was from 
home, 'fhey afterwards toUl him what they had done, 
and he did not difapprove of it.—He continued ac- 
ceflible.to his other creditors at bufinefs hours till after 
the execution. 


A trader who U 
denied by his 
own orders to • 
creditor in the 
habit of calling 
upon him to do* 
maud a debt 
when he is at 
diiintr, doe.s noc 
commit an A6t of 
bankrupuy, if 
his intent be to 
avoid interrup¬ 
tion at that houfy 
and not to delay 
the creditor, 
although the 
creditor be 
tiicreby delayed. 


Farki for the plaintiff, contended, that the denial 
to the carrier’s clerk was a clear aft of bankruptcy in 
Williamsf as his creditor was thereby delayed. 

Aa3 


Lord 
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* Smith 
and another. 


Aflignces of 
Williams 


a Bankrupt, 


V. 

CuilBix. 


Lord Ellenborough. —The queftion is, whether 
it was Williams'^ intent to delay a creditor when he 
ordered himfelf to be denied. If his objeft was merely 
to eat his dinner in peace and quietnefs, he committed 
no a£t of bankruptcy by excluding a creditor while,he 
was fo employed. Bankruptcy the law confiders a 
crime, and the intention of the a£t mufl. be examined. 
A llmple denial to a creditor is not enough to make 
a trader a bankrupt. He may not only order himfelf 
to be denied at unfeafonable hours in the nigiit •, but 
in the courfe of the day when he is taking his meals, 
and on other occafions which may be eafily imagined, 
he may refufe to fee his creditors without meaning to 
delay them, and therefore without committing an a£l 
of bankruptcy, although they Ihould for a time be 
delayed. 


Plaintiffs nonfuited. 


'Fari ami F.ffmnjfe for the plaintiffs. 

CarroWf S. G. and Gurney for the defendant. 


[Auoinics, duJ 


Vide Ri)brrl.fGn v. Liddtll, 9 Eiid. 4^7. liulroyd v. Gwyane, 
Z TduaU 176. 
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La Neuville and Another v. Nourse and Another. TueCuy, 

• March a* 


'J'HE plaintiffs had fold th^ defendants ten dozen of 

Burgundy. In about a twelvemonth after, the 

defendants applied to have it exchanged for the like 

quantity of Champagne, a wine then at the fame price. 

The plaintiffs agreed to this, and the exchange took 

place. When the Burgundy was fent to the defendants, 

it was of the Aril quaUty and .in the befl condition; 

but when it was returned, it was found to be quite four 

and only 61 to be ufed as vinegar. 

% 

This was an aftion of affumpfit to recover the value 
of the Champagne, or a compenfation for th6 bad con¬ 
dition of the Burgundy. The declaration contained a 
great numbe. 01 fpecial counts, alledging different 
promifes on the part of the defendants, that the wine 
returned was in good condition; but there was no 
evidence of any exprefs promife by them upon the 
fubjecl, or of any reprefentation refpeding the con¬ 
dition of the wine. 

Lord Ellenborough faid, he was of opinion that 
without evidence of an exprefs warranty, or of direft 
fraud, the a£lion could not be fupported, and that the 
maxim of caveat emptcr applied to this cafe. 

Plaintiff nonfuited. 

GarroWf S. G. and Abbott^iox the plaintiff. 

Park for the Defendant. 

[ActornieSy Bovill and Hillyard^ 


Where a cuf- 
tomer who lud 
bought 8 quan« 
tity of burgundy 
of excellent 
quality from a 
wine merchant. 
Tome time afur 
procucqdhim to 
exchange a por¬ 
tion of it fur 
wine of a differ¬ 
ent defeription ; 
—AcW, that 
there was no im¬ 
plied whrrantT oa 
the part of the 
cudomer as to 
the ftate of th® 
wine at the tim® 
of the exchange, 
and that although 
it had then be¬ 
come quite four, 
liic wine mer¬ 
chant had no 
remedy, withoitt 
proof that the 
other knew its 
dcieri. .Jied con- 
dichm and in- i. 
tended to prac- 
til'e a fraud* 


Vide Parkinfon v. Lee, 2 Eaft. 314. 

A a 4 


Read 
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Tuefday, 

March 

Whtre g^ods 
, were Told “ to be 
paid for by F.’s 
'hillon P. with¬ 
out rccourfe on 
the buyer in calc 
of its not being 
paid ;** although 
the buyer then 
knew the bill to 
be worth nothing, 
he is not haiile 
to an ad ion of 
ind> biratus 
affumpfit for the 
value of the 
goods. 


Read v. Hutchinson. 

c 

^HIS was an adion of indebitatus affumpHt for goods 
fold and delivered. 

The following is a copy of the fale note: 

“ i6 0 &. 1812. 

Sold for account of Mr. James Read, 

“ To John Hutchinfon, 
“ Seven pipes Guernfey red wine, ex Prince Re- 
“ gent, at .ife’47. per pipe, as they lie in the London 
dock.'To be paid for by Mr. Edward’s bill on 
“ Mr.P. Young of .^328. i2j. due in December 
“ next, without recourfe on the buyer in cafe of its 
not being paid.’* 

C 

The wines were immediately transferred in the 
London docks to the defendant, and he gave the bill 
upon Young in payment. 

The plaintifl's cafe was, that this bill was diflionoured 
when due, and that the defendant at the time of the 
fale perfectly well knew it was worth nothing, and had 
deceitfully reprefented it as an available fecurity. The 
defendant it was contended was therefore ftill liable to 
pay for the goods. Ef parte Dickfon, 6 T. R. 142. 
Ex parte Blackburn, 10 Vef. Jun. 204. Owenfon v. 
Morfe, 7T. R. 64. and Anonymous, 12 Mod. 5x7. 
were referred to as in poiotf 


Lord 



HILARY TERM, 53 GEORGE III. 


3J3 



Lord Ellenborough. —I am of opinion this aftion 
cannot be maintained. If there be any contract be¬ 
tween thefe parties, it is that evidenced by the broker’s 
note; and according to that, the wines were not to be HuxcHarsoit 
paid in money, but vfere to bP bartered againfl a bill 
of exchange, and it was exprefsly ftipulated, that the 
buyer was not to be liable in cafe the bill Ihould be 
diflionoured. Therefore he never was indebted to the 
plaintiff for the price of the wines, and the law cannot 
imply a promife on his part to pay for them. If the 
contraft is altogether refeinded, /here no fale. The 
defendant is not a purchafer of the goods, but a per- 
fon who has tortionfly got polfeflion of them. If he 
knew at the time that the bill was worth nothing, I 
think he is anfwcr-ole to the plaintiff to the aijfount of 
the value of the goods; but this is not the proper 
remedy. "I'he plaiutifF Ihould have brought trover, or 
an adion of deceit. 

Plaintiff nonfuited. 


Tark and Storks for the plaintiff. 
Garrow for the defendant. 

[Aiturniesi Sag,"crs and 


Vide Thompfon v* Bond, i Campb. 4. 


Annktt 
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Vednefilay’y 
March 3. 

$ 

Where a (hip is 
tnortgaged, but 
the mortgagor 
continues in pof- 
ieflion, the maf- 
tcr employed byj 
him cannot main¬ 
tain an action for 
wages and dif- 
buifements 
againft the mort¬ 
gagee. 


Annett V. Carst'air« and Another. 


^HIS was an aftion for the plaintiff's wages and 
difburfements as maffer of the ffiip Airly CaJHe^ 
of which the defendants were alleged to be the 
owners. 


In Augull lEio FTi Maffon was foie owner of the 
veffel in queflion. At that time he borrowed the fuin 
of 5,000. from the commiflioners appointed by an 
aft of parliament to grant loans for the relief of per- 
fons ill. trade. The defendants became his fureties to 
government; and for their indemnification he tranf- 
ferred to them (amongft other things) the legal title 
to the Ihip Airly Cajile. She was regiftered in the 
port of London ; but happened then to be at Portf- 
xnouth. MaJJhn executed an abfolute bill of fale of 
the veffel to the defendants, for the nominal con- 
fideration of loj. This was lodged at the cuftom- 
houfe, and a few days after, an indorfenient was made 
on the certificate of regiftrv according to the regifter 
afts. At the fame time, a nortgage deed was executed 
conveying the veffel to the defendants for their indem* 
nification, and containing a covenant to re-transfer 
her to Majfon. 

The plaintiff had previoufly been employed by 
Majfon as maffer of the Airly Cajlle. He had no 
direft information of the above tranfaftion; but the 
indorfed certificate of regiffry was delivered to him, 

8 which 
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vhich fliewed that the defendants had become the 1813. 
regiftered owners. He was never introduced to them, 
or received any orders from theqj, or had any com- v. 
munication with them re*fpe£ling the concerns of the 
(hip. On the conrt-ary, he, continued to correfpond 
with Majfon as his owner. Soon after the transfer he 
failed to the Weft Indies, and thence to the Havannah, 
from which he brought home a cargo to England. 

During the voyage he received Majfon % inftruftions 
for his conduft; and on his return he gave the docu¬ 
ments for receiving the freight,to Majfny who received 
it accordingly, and applied it to his own ufe. It was 
fur the plaintiff’s wages and difburfements during this 
voyage that the aftion was brought. Soon after the 
Ihip’s return flie was broken up as unfervicegble, with¬ 
out having been taken poirellion of by the defendants, 
who never derived any benefit from her earnings or 
proceeds. 

Garrow, S. G. maintained, that under thefe circum- 
ftances the plaintiff' w'as entitled to recover. The de¬ 
fendants were the legal owners of the ffiip; they were 
entitled to receive her freight; and they might have 
difpofed of her as they thought fit. ' They were there¬ 
fore liable to thufc who fupplied her with ftores, or 
were employed in navigating her. Could it be doubted 
that an aflion might have been fupported againft the 
defendants at the fuit of a perfon who repaired the fliip 
after the transfer by the captain’s orders ? Such a 
perfon might unqueftionably refort to the legal owners, 
and was not bound to inquire whether they were 
piortgagees or truftees, or were beneficially and ex- 
^lufively interefted. |f the captain might give an 

action 
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iBiS* aftion againfl the defendants to a ftranger, he furely 

Amkett^ might maintain one himfelf. The indorfed certificate 

V. of regifiry informed him of the change of title. From 

Cai:!.tairs jjjg moment of the transfer the defendants muft be 
tnd another* 

confidered as his employers, and Majfon was merely 
their agent. 

Lord Ellenborough. —We are here to confider, 
with whom has the plaintiff contradfed ? There is 
exprefs privity of contratt between him and Majfon, 
The legal ownef/bip of.the fhip thus becomes imma¬ 
terial. The transfer of the title to the defendants did 
not at all affedt the relation fubfifting between Majfon 
and the plaintiff. I'he plaintiff was employed by 
Majfon Originally, and continued to treat him as his 
employer throughout. What right then can he have 
to refort to the defendants ? It might as well be faid, 
that if I mortgage my eftate, my fleward who con¬ 
tinues to manage it for my benefit, may maintain an 
action for work and labour againfl the mortgagee. 
Title has nothing to do with thefe cafes. We muft 
look to the contrad between the parties. 

Plaintiff nonfuited. 

« 

GarroWi S. G. and Richardfon for the plaintiff. 

Park, Abbott, and Campbell for the defendant. 

[Attornies, SherviMod and Crowder ^ Co,"] 


yideWetkerddl v. Dale^ y T. R.306. Young v* Brander^ 
S Eaft. 10. Trewhclla v. Rowe, 11 £aft. 435. Frazer 
March, 13 Eaft. 338* 2 Campb. 517* 


Fomin 
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Fomin v. Oswell and Another. 


Friday, 
March 5i 


declaration ftated that»the plaintiff was pofTefled 
of a fliip called the Wajfuly^ and divers goods on 
board her, which he was about to fend on a voyage 
from London to Gottenburgh and Feterfburgh; that 
for the better fecurity of the faiJ adventure from cap¬ 
ture or detention by the enemies or our Lord the King, 
he intended to caufe certain fimulated papers to be 
put on board the faid fhip, importing her to have failed 
with the faid goods from the port of Angro in the 
Welfern Iflands, whereof the defendants had notice; 
and that in confideration that he employed'them as 
his agents to procure infurance to be effefted for hint 
of the fum of jif 1,500. upon the faid Ihip, and <^500. 
upon the faid goods, they undertook to procure to be 
inferted in the policy or policies of infurance fo to.be 
effefted, leave for the faid fhip to carry fuch fimulated 
papers. The declaration then alleged, that although 
the defendants efieefed the policy, they negledfed to 
procure fuch leave to be inferted in ^it; that the fliip 
and goods were captured during the voyage; and that 
from the fimulated papers being on board without fuch 
leave, the plaintiff was prevented from recovering the 
fums infured from the underwriters. There was an¬ 
other count in the declaration, for omitting to include 
in the policy the premiums of infurance and the 
duties. 

This is the policy of infurance mentioned In Ofwell 
and another v. Vigne, 15 Ea/t, 70. where the Court 

decided. 


Infurance 
brokers are not 
liable to an 
a^iion for neg« 
leding to infeit 
in a policy a 
liberty to carry 
(imnLitcd papers, 
if the written in- 
ilrudlions given 
them contain 
no direction for 
that purpofe, 
although it may 
have been ver* 
bally communi* 
cated to them 
that fimulated 
papers were to 
be ufed in the 
voyage. 

Where a Ihip 
was condemned 
for carrying 
fimulated papers j 
and, the policy 
containing no 
liberty to do ib, 
the .alfured could 
not recover upon 
it;—that an 
adtion could not 
be mainuined 
againft the in¬ 
fill ance brokers 
for having neg« 
lodged to include 
the premiums 
and duties, con¬ 
trary to the in* 
llrudiions given 
them for effedl- 
ing the policy ; 
as in the refult 
the alTured viere 
not damnified by 
this negle^* - 
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Fomin 

• V. , 
OSWKIX 
and another. 


CASES AT NISI PRIUS, 

decided, that the atTured on a policy on fhip not hdir‘> 
ing leave to carry fimulated papers, cannot recover for 
a lofs by capture, if it appear by the fentence of the 
foreign prize court, ‘that one*of the caufes dated for 
the condemnation was the carrying of fimulated 
papers («). 

The defendants were the infurance brokers who 
effected the policy, and who brought the former aftion, 
averring the intereft to be in the prefent jilaintiff, a 
Ruflian fubjedl^refident at Peterfburgh. 

It was now proved that E. Pindar, the captain of 
the Waflily, had firft fome verbal converfation with 
the defendants concerning the infurance, in which he 
informed* them he was to carry fimulated papers. He 
afterwards fent them the following written inftruftions: 

“ MelTrs. Ofwell & Selby. 

“ Gentlemen, 

“ In a late converfation on the fubjeft of effeding 
“ infurance on my fliip, and the refunding £6oq. 

which I had paid into the hands of Mr. Selby 
“ through Mr. Bifhop, in which you were kind 
enough to atquiefce. In confequence whereof, 
“ wait on you with the particulars of infurance of 
“ ,i£’i,5oo. on the brig Walfaly, formerly the Elbe 
** of Hull, George Weyer, mafter, from London to 
“ Gottenburgh and St. PetciTourgh, with or without 
“ convoy, againft the dangers of the feas, enemies, &c. 
—** on goods, Do. Do. 


{a) See alfo Horneycr v. Lufliinglon, 15 Eaft. 46. 
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— ji 6 oo. on the faid brig agtunfl: feizure after her 
** arrival at Pruffian port. 

—“ .^2,600.—^This Aim to be inAired with pre- 
miums and duties, by v^hich you will oblige, 

• ** Yours, &c.*' 

“ London, 21 April 1810.”* 


1813. 


Fomin 
w. « 
Oswti,t, 
and another. 


Topping, for the plaintiff, contended, that the 
brokers were clearly bound to infert a claufe in the 
policy, giving leave to carry Amulated papers; and 
xas they had difobeyed poAtive inffrudions to include 
the premiums and duties, they muft 'make good the 
lofs on this fcore, which amounted to i^35o. 


Lord Ellenborouch. —I do not think .the de* 
fendants are liable on the firft ground, as the writteiK 
inftrudions are filent concerning Amulated papers. 
Notwithftanding the prior converfation, the captain 
might have refolved not to cany any; and if he was 
to carry them, it did not follow that he wiflied a lekve 
for this purpofe to be inferted in the policy, having 
faid nothing upon the fubjeft when he gave the par¬ 
ticulars of the infurance.—For omitting to include the 
premiums, the defendants would ceitainly be liable if 

j 

the plaintiff had thereby fuAained any damage; but 
the Court has decided that he was not entitled to reco¬ 
ver upon the policy, and he would not have been in 
a better Atuation if the premiums had been included. 
As to the Arft complaint, there is a lofs without an 
injury; as to the fecond, there is an injury without a 
lofs. I am therefore of opinion, that on neither 
‘ground can the adlion be maintained. 


The 
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. Fomin 


« V. 

OSWELL 
and another. 


The plaintiff, however, recovered a verdifl.for a 
balance of .^4, admitted to be due to him upon an 

account rendered by the defendants. 

• 

Topping and Marryai for the plaintifi'. 


Garrow, S. G. and Park for the defendant. 


[Attoniics, Mickellznd Cregton,"^ 


Fide Wilkinfon Coverdale, i Efp. Rep, 74. Wtbfter v. 
Dc Taftet, 7 T. R/ 157. Comber v. Anderfon, i Campb. 523, 


COURT OF COMMON PLEAS. 


SITTINGS AT WESTMINSTER. 


Tuefday, 

Feb. x6. 

The mailer of a 
flup has no right 
to detain goods 
for wharfage, if 
the coniignee 
tenders the 
freight, and re- 
quires them to be 
delivered over 
the flup's fide. 


Bishop and others v . Ware. 

\ 

^HIS was an affion on the cafe for not delivering 
goods according to a bill of lading,—with a count 
in trover. 

The plaintifls ihipped at Hull, on board a veifel 
belonging to the defendant, a package of hies, to be 
carried to London. The bill of lading was in the 
ufual form, ftating that the goods were to be delivered 
on payment of freight. When the veifel had arrived, 

10 and 
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and was moored off Cuftom-houfe Quay, the plaintiffs 
fent a bargo for their goods, which they required to be 
put over the fhip's fide into the barge, at the fame time 
tendering the freight. •The captain infilled upon his 
right to wharfage 3s well as freight, and refufed to 
deliver up the goods till the Cvharfage was paid. 



Bishop 
and others 


V. 

War*. 


It was now proved, by way of defence to the ailion, 
that when goods are put over the Ihip’s fide after fhe 
is moored at the wharf, half wharfage is ufuatly paid 
by the confignee,—which was contended to be a rea- 
fonable demand, as the goods dterive a*benefit from the 
fhip being moored at the wharf, although they are not 
actually landed there. 

Sir James Mansfield. —If the goods ‘are not 
landed, a compenfation mull be made for the benefit 
derived from the wharf, by the owner of the fiiip. 
The goods cannot be fubje£lcd to this charge, more 
than to many others which are incuired by the fhip in 
the courfe of the voyage. According to the bill of 
lading, the goodsdn queflion were to be delivered on 
payment of freight. The defendant, therefore, could 
have no right to detain them for whatdage. 

The plaintiffs had a verdi^. 

Shepherdy Vaughan^ (Serjts.) and Brougbaniy for the 
plaintiffs. 


Befi and Pell, Serjts. for the defendant. 


Syedi r. Hay, 4 T. R, a6o. 

Bb 
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r 

r 

SITTINGS AT GUlf.DHALL. 
Coram Gibbs, J. 


Tuefday, KeRRISON V. CoOKE. 




"Where, upon an 
accommodation 
bill becoming 
due, it was prc« 
fented for pay¬ 
ment to the ac¬ 
ceptor, and he 
nrominsd to pay 
||;— held^ that 
he was not dif- 
ebarged* by time 
being aiterWardi 
giv^n, without 
his conCent, to 
the drawer by 
the indorfee, 
who knew that 
It had been ac- 


^HIS was an adion againft the acceptor of a bill of 

exchange, drawn by J. S., payable to his own 

order, and indorfed by him to the plaintiffs. 

* 

( 

The defence was, that the bill had been accepted 
merely for the accommodation of J. S.; that the plain* 
tiff tfras aware of this circumftance ; and that upon the 
bill becoming due, he gave time to J. S., without the 
concurrence of the defendant. Laxton v. Peat^ 
2 Campb. 185. was cited as in point. 


cepted for the 
drawer's accom¬ 
modation. 


The fafts relied upon were proved; but it further 
appeared, that 'when the bill became due, the plaintiff- 
prefented it for payment to the defendant, who pro- 
mifed to pay it. 


Gibbs, J.—Admitting Laxton v. Peat to be law, 
of which grave doubts have been entertained, the pre- 
fent cafe may be diffinguifhed from it. Lord Ellen- 
borouch’s decifion there proceeded upon the ground 
that the drawer, according to the underflanding of the 
different parties to the bill, was confidered as primarily 

9 liable, 
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liable, and was in the firfl inftance looked to for pay¬ 
ment. But here, payment is demanded of the acceptor 
when the bill becomes due, and he then promifes to 
pay it. This ihews that *he was held liable as in the 
common* cafe of the Acceptor,of a bill of exchange ; 
and I am of opinion that he was not difcharged by time 
given under thefe circumftances to the drawer. I am 
forry the term accommsdation bill ever found its way 
into the law, or that pai'ties were allowed to get rid of 
the obligations they profefs to contra^ by putting their 
names to negotiable fccurities. , 

The plaintiff had a verdifl:. 


1813. 



Kl£Rni 50 N ^ 


V. 

Cooke. 


Befti Serjt. and Tanci td for the plaintiff. 

.* 

Shepherd, Serjt. and Selvjyn, for the defendant. 


Vide Collott •It, Haigh ante 281. 


Cooper and another v . Gibbons. 

^HIS was an a( 5 lion for the value of a pipe of wine; 

and the queftion was, whether it had been fold 
by the plaintiffs to the defendant and one Robertfon 
deceafed jointly, or the credit had been given to 
Robertfon exclufively. 

The plaintiffs piroved that the wine had been de¬ 
livered at a houfe in which the defendant and Robert- 
font who were partners in trade, were living together. 

B b 2 The 


Wednefilay^ 

Feb. 44. 

If upon a notice 
to produce books 
of accountt they 
are not pro¬ 
duced, this cir- 
cumitauce ailbrds 
no legal ground 
for any inference 
rcfpe^iiigcheir 
contents, and 
merely entitles 
the oppolite party 
to prove their 
contents by parol 
evidetice. 
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^COOPBR 
ud another 


V. ' 

Gibbons. 


The circumftance chiefly relied upon by the de¬ 
fendant was, that notice had been given to produce 
the plaintiffs’ bo<dts, containing any entry of this lale, 
and that they were not produ'ced. 


Vaughan, Serjt. for the defendant, infixed, that the 
jury were bound to infer that Robertfon alone was de¬ 
bited with the price of the wine, and that the fale had 
been exclufively to him. 


Gibbs, J.— rl have confidered this fubjed a good 
deal, and I am of opinion that the jury are not autho¬ 
rized to draw any fuch inference from the circum- 
fiance relied upon. The non-produ£lion of the plain¬ 
tiffs’ books, affer a notice to produce them, merely 
entitles the defendant to give parol evidence of their 
contents. 

The plaintiffs had a verdid. 

I 

Serjt. and Cafelee, for the plainti^. 


Vaughan, Serjt. fot'the defendant. 



OXFORD CIRCUIT. 
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WORCESTER. 



Coram Bayley, J. 


SkeYE V. VOYCE. 

N 


1813. 

Mcndsys 
Msrch & 


<^ATURDAY, March 6, was the commiffion day at 
Worcefter. The Judges arrived in the evening and 
opened the commifUon in the ufual form. 


This morning at nine o’clock the Nifi Prius Court 
fat for the difpatch of bufinefs. About half an hpur 
after, Dauncey moved, that the judge’s inarlhal Ihould 
be direfted to receive a record, and enter the caufe for 
trial ; and he contended, that till 12 o’clock, this 
might be inlided upon as a matter of right. 


At th« aflizeSf if 
buHneis is not 
begun uii the 
commlflion 
caufes mull be 
entered with the 
maiiha) before 
the fitting of tho 
court on the firit 
day of buiiDela. 


Bayley, —The plaintiff has no right to have his 
caufe entered after the fitting of the court this morning. 
Where bufinefs is not done upon the cominif&on day, 
' caufes muff be entered before the court fits on the day 
when bufmefs is begun. I had occafion to Rate this 

B b 3 rule 
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Skeve 

• V, 

VoVCE. 


” OXFORD CIRCUIT. 

rule the lad lime I fat here. It is the rule of ail the 
circuits ; and I wiih it were generally known. If from 
miflake, or any fpecial circumftances, a caiife hasjiot 
been entered in time, I will ifflen to an application for 
leave to enter it; but aft^r the fitting of the court, the 
marfiial has no authority to receive the record and 
enter the caufe, without an order being made for that 
purpofe. 

Barnes for the defendant. 


fiJe R. G. I-I. 14 Geo. II. K. B. and C.P. 


Tuefday, 

March 9. 

In trcfpaft 
^quare claufum 
fregit, if il'c de¬ 
fendant fleaclf— 
as to coniine with 
force and arma 
and wh itlocvpr 
elle is 
peace, nof 
and as to the re** 
fidiie of the tr»*l- 
paflc.s, a juhihea- 
tion, which is 
denied by the re¬ 
plication ; 2t the 
trial he has a 
right to begin 
to have the 
general rcpl/i 


Hodges v. Holdek. 

J^ECLARATION in the ufual form for breaking 
and entering plaintiff’s clofes, and with horfes 
and carriages treading down the grafs and fubverting 
the foil, &c. The defendant pleaded—as to coming 
with force and arms, and whatever elfe was againit 
the peace of our lord the King, Not Cuiliy; und as 
to the refidue of the trefpaffes, a right of way; which 
was traverfed by the replication, and thereupon iffue 
was joined. 

The pleadings being opened, a queftion arofe which 
party Ihould begin. This right was claimed for the 
defendant, as he did not deny the trefpaffes and was 
bound to make out his juftification. For the plaintiff, 
it was contended, on the other hand, that Not Guilty 
having been pleaded to part of the declaration, the ifi'ue 
lay upon him. 

Bayley, 
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Bayley^ J. held, that this pica of not guilty as to »8i3 
force and arms, was not a general iflue ; and that as it 
did not throw the necellity of any proof on the plaIntiflF, v. 
the defendant ought to begin. Holder. 

This courfe was accordingly purfued. The de¬ 
fendant's witneiles were examined firfl, to prove the 
right of way, and the plaintiff having afterwards called 
witneiles to difprove it, the defendant's counfel had 
the general reply. 

Verdi£l for.the defendant. 

Jervis^ Peake, and Puller, For the plaintiff. 

Dauncey, Abbott, and Taunton, for the defendant. 


Vid* Doe d. Corbett Corbett, next cafe. 


fi b 4 



6 XF 0 RD CiRCUtT. 



SHREWSBURY. 


^ 

Coram Bayley, J. 


Friday, 
March 19. 


Doe d. Sir Richard Corbett, Bart, v, CoRBstt, 

Clerk. 


In fjf^mcnt, 
uh«re the lelinr 
ot the plainnif 
claims under a 
v’lily and the 
defendant under 
codicil thereto, 
the validity 
of which is 
the queftion 
between them, 
the defendant on 
idtr.itting the 
title of tlie leiTor 
of the pUintiiF 
under the will, 
has a right to 
begin and to have 
the general reply* 


i 


A 


% 


^HIS was an ejeftment for the manor of Longnor 
and various other eftates in the county of Salop. 


f 

The lefibr of the plaintiff claimed under the will of 
Sir Richard Corbett, Bart, deceafed, made in the year 
1764; the defendant, under a codicil to the fame will 
made in the year 1771. This codicil was impeached 
by the leffor of the plaintiff, on the ground that when it 
was executed the teftator had fallen into a Rate of 
dotage, and that undue influence had been exercifed 
over his mind. 


The pleadings being opened, the defendant’s coun* 
fel faid, they admitted the title ot the leffor of the 
plaintiff under the will, and claimed the right of firft 
proving their cafe and having the general reply, 
Goodtilk on ike demife of Revett v. Brahamt 4 T. R. 
496. was cited as in point, where upon a trial at bar 
it was decided that the defendant in ejectment is en¬ 
titled to the general reply, where the plaintiff claiming' 
):>7 defeent proves his pedigree and flops, and the 

defendant 
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defendant fets up a new cafe in his defence, which is 
anfwered by evidence on the part of the plaintiff. 

On the other fide, tHey denied the application of 
this rule, where both the (ontending parties claim 
as devifees under the fame tellator. 

Bayley, J.—think the principle is the fame in 
both cafes. The devifee named in the codicil Hands 
in the fame relation to the devifee named in the will, 
as the devifee named in the will dop^ to the heir at 
law. Between the two latter, the queftion turns upon 
the validity of the will, and the party who has to ella- 
blilh it, has been held to be entitled to the general 
reply. I conceive, therefore, that the fame.privilege 
fhould be allowed to the party who has to ellabliih the 
validity of the codicil. 

The defendant accordingly began, and proved fo 
very ftrong a cafe in fupport of the codicil, that the 
counfel on the other fide declined offering any evi¬ 
dence. 

Jervis, Taunton, Puller, and Campbell, for the leffpr 
of the plaintiff. 

Dauncey, Hart, Abbott, and Petit, for the defendant. 


1813. 

Dos d. Sir 
Richard 
Corbitt. 
Bart. 

V. 

Corbett, 

Clerk. 


Vide Hodge# v. Holder, ante 366. 
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OXFORD CIRCUIT. 


Clocester. 


f 


Coram Bayley, J. 


MoTJcliy, 
April 5, 


Rex V. Jackson and Another. 


It is an indi^able 
ofTence, fwvidw- 


lently to obtain 
goods, by giving 
iiynyment a 
cheque upon a 
banker with 
whom the party 
keeps no cafh, 
and which he 
knows will not be 
paid. 


»pHIS was an mdi£!ment on 30 Geo. 2. c. 24. for 
obtaining goods on falfe pretence. 


The profecutor was a jeweller at Cheltenham, who 
was defrauded of goods to a confiderable value by the 
defendants. Among other things, for the purpofe of 
deceiving hiiti, they gave him in payment of the goods 
a cheque upon Wright Co., Bankers, in Henrietta 
Street, Covent Garden ,—with whom it was proved they 
kept no cafh and had no account. 


Ludlow, for the defendants, contended, that as 
far as the cheque was concerned, they were not 
criminally liable; and cited Rex v. Lara, 6 T. R. 
565. in which it was held, that an indidment could 
not be fupported againfl: a perfon for delivering a 
draft on a banker, which he knew he had no authority 
to draw, and would not be paid ; whereby he obtained 
polTeflion of certain lottery tickets, and defrauded the 
profecutor of the value. 

Bayley, J.—-This point has recently been before 
the Judges; and they were all of opinion, that it is an 

indidable 
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Sit' 


indiiJlable offence,^ fraudulently to obtain goods by 
giving in payment a cheque upon a banker with whom 
the party keeps no cafh, and which he knows will not 
be paid. 



V. 

Jacksoh 
and another. 


The defendants were convifted, and fentenced to 
feven years tranfportation. 


Hughes and Harris for the profecution. 


Ludlow for the defendant. 

■ ■ ■ ...... * - n 

In Rex V. Lara^ the indiftincn*- was at common Vidt 

% Eaft. P. C* c. i8< I. 8, 9. 


Rex v, Mary Cole. 


Thuxfday, 
April 8. 


'T'HE prifoner flood charged on the coroner’s inquU 
fition with the murder of her baflard child. A 
bill againft her for the fame offence had been thrown 
out by the grand jury- There was no evidence to 
convift her of the mtfrder; and the only queflion was, 
whether fhe could be found guilty of the concealment. 


A woman tried 
on the coroner*# 
inqueft for the 
murder of her 
baftard child, 
may be found 
guilty under 
430'3*c.58.r4.* 
of endeavouring 
to conceal the 
birth. 


Campbell, for ,the prifoner, contended, that Lord 
Ellenborough’s aft, 43 Geo. 3.' c. 58. f. 4. autho¬ 
rizes the jury to find the prifoner guilty of endeavour¬ 
ing to conceal the birth of the child, only where fhe it 
indided for the murder, and does not apply to*a cafe 
where fhe is tried on the coroner’s inquefl, the bill for 
the murder having been thrown out by the grand 
jury. 


BayleXs 



OXFOILD CIRCUIT. 




Bayley, J. —That poiut was fubmitted to the 
Judges in a cafe from the Home Circuit tried before 

the Lord Chief Baron; and they were all of opinion 


Mary Coie. jjjjf (jjg prifoner may be fouiid guilty of the conceal¬ 
ment, whether charged with’ the murder by the 
coroner’s inquiiition or a bill of indidment returned 


by the grand jury. 


The prifoner was found guilty of the concealment, 
and fentenced to four months imprifonmeut. 

Ludlow for the profecution. 


April 8* 

If the occupier of 
a houfe fubmits 
toe diitrels for 
rent ftated in 
the notice of 
diilRn} to be 
due from him os 
tenant to the dif- 
trainer, this is 
•n acknowledge 
nent of the 
lenvicy. 


Panton, Widow, V. Jones. 

^T^HIS was an aftion for the ufe and occupation of 
a houfe at Briilol. 

• 

The defendant had never paid rent perfonally to the 
plaintiJF, and ihe did not give itri£t evidence of title; 
but it was proved, that in January 181 r, the defendant 
being in pofleflion of the premifes, (he dillrained on 
his goods for 5^39. 18 j. Hated to be arrears of rent 
then due from him to her as his landlady. He did 
not replevy, and the goods w'ere fold to fatisfy the 
jrent. 


LttdloWy for the defendant, contended, that the dlf- 
trefs was no acknowledgment of a tenancy by the party 
fubmitting to it. Although he knew the plaintiff had 
no right to diftrain, he might not be in a fituation to 

5 replevy 
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replevy his goods, or he might think it preferable to 
bring an adioa of trefpafs, the time for which had not 
yet expired. 

Bayx.bt, J. —I hare* no doubt that fubmitting to a 
dillrefs acknowledges the tenwcy. The landlord, after 
diftraining, cannot bring an eje^ment; and the occu* 
pier, if he does not replevy, I think, is precluded from 
denying the title of the landlord. 

The plaintiff recovered. 



Pantox, 

Widow„ 


V. 

JOMSS. 


Abbott for the plaintifi*. 

t'u/t Co. Litt. ail b. Green’s Cafe, Cro. Eliz. 3. Zoucb d. 
Ward V. Waiingale, 1 H. Bl. 311. 
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ADJOURNED SITTINGS AT GUILDHALL. 


Brfore Eqfter Term, 
53 Gkorge III. 


Monday, 

Apxilzz. 


The (heriff*can* 
M maintain aa 
adion for the ex- 
penre incurred in 
feizing and keep* 
iag polTeiGon of 
go^ under a^. 
fa. at the requcft 
of the part^ fuing 
out the writ, 
nkhoogh they 
are no^ fold, 
on account of 
hii refufing to 
give an indemnity 
■gainft the claims 
of third perfens. 


Bilke, Efq. V. Havelock. 

JNDKBITATUS ajfumpjit for work and labour by 
the plaintiff and his fervants and bailiffs, in exe- 
cuting a writ of tejlatum fieri facias, direfted to him 
as IheriiF of the county of Surrey. 

Garrow, S.G., in opening the cafe, ftated, that while 
Mr. Bilke was high fheriff’ of Surrey, Mr. Havelock 
fued out a tefiatum fieri facias into that county, in an 
adion in which he was plaintiff* againff two perfons of 
the names of Geddes and Millighan. A warrant being 
made out under tins, the officers, by Mr. Havelock’s 
dire&ions, feized a ihip as the property of Geddes and 
Millighan. A claim, however, was put in by another 
party, and they afterwards became bankrupt. The 
fheriff required an'indemnity before proceeding to a 
lale \ JMr. Havelock refufed to give one, but required 
the officers to remain in poffeflion of the fliip. They 
did fo for more than two years, and thereby an ex¬ 
pence was incurred of between £^00. and ^^400. 

No 



375 


EASTER TERM,'53 GEORGfi III. 

No goods were fold under the writ. It was n(xw con. 18x3. 
tended, that as the Iheriff received no poundage, and 
had adually laid out the money^ at the defendant’s v. • 
requeft and for the defendant’s benefit, the law would Havelock. 
raife a promife to make him a reafonable compen* 
fation. 

Lord Ellenborouoh.— The law knows of no 
promife to pay the fheriff for executing the King’s 
writ. Such an adtion as this never was heard of in 
Weftminfter.Hall. It is the duty of the fheriff under 
a writ of fieri facias to feize the goods in his bailiwick 
belonging to the defendant. If he is in doubt as to 
the property, he may impannel a jury for his own 
protedlion. If the goods are fold, he receives in 
poundage the fpecific recompence for his trouble which 
the law has provided. He is entitled to none for 
feizing and remaining in poflelHon of goods belonging 
to a flranger. The office of fheriffi would become a 
very lucrative one, if he could maintain an adUon for 
every inefiedtual attempt by his officers to execute a 
writ. 

Garrow then Hated, that the prefent defendant had 
acknowledged the Iheriffi’s right to be reimburfed for 
the expence of keeping pofleffion of this fhip by having 
paid him a fum of .^30. on account. 

Lord £LLEMBORouoH.-~‘The flieriff may be very 
well plcafed if an adHon is not brought agai^ him to 
recover that money back. 

• Plaintiff nonfuited. 

% 

CarreWf 

w w 
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Havzlock. 


Carnw, S. G. and Marryat, for the plaintiff* 
Pari, for the defendant. 

t 

c 

[Attornies» Mfinton and Meggffin,] 


Fide Morris v, Burdett, i Campb* 218. and Wathen v. Sandys^ 
% Campb. 640. 


< 


1 



« 


TueTday, 
April 13 « 


WtENHoi>T V. Spitta and Others. 


If a cheque ii 
given on a verbal 
condition, which 
the drawer finds 
is to be broken 
or eludcdy he has 
ar^httofiopthe 
payment of the 
ch^e. 


s. 


^CllON on a banker’s cheque drawn by the de¬ 
fendants for the fuiu of <^532. 


A houfe in Weftphalia having received a fiuu of 
money on account of the plaintiff, direfled die de¬ 
fendants, who are their correl]}ondents in London, to 
pay it to him, but faid they could not allow him inte- 
reft upon it, as they had made none themfelves. This 
iTcing communicated to the plaintiff, he at hrft inliff ed 
on intereff; but finally agreed, on having a cheque 
for the principal, to give a receipt in full. He ac¬ 
cordingly wrote fuch a receipt, and received the cheque 
in queflion in exchange. Having got it into his hands, 
he hud he fhould profecule the houfe abroad for in- 
tereff before the Chamber of Commerce at Paris. The 
defendants thereupon ordeied paym«ht,of the (:hjsque 
to be flopped. 


Lord 
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Lord Ellenborouoh.— If I give a draft upon a 
condition, and I find the condition is to be eluded, I 
may flop the payment. This was a conditional delivery 
of the draft. When it was* delivered, all ftill remained 
in fieri. iTie defendants on difcovering the plaintiff’s 
intentions were fully juftified in refilling the demand. 
The draft in his hands had become a piece of wafte 
paper. 

Plaintiff nonfm’ted. 


18^3. 

WlKNHOLT^ 

V. 

Spitta 
and others.. 


Scarlett and Barnewall for th^ plaintjff, 
Garrow, S. G. and Park for •the defendants. 

rAtiornicsj and ATaye.] 


Haoedorn V. Rfitiy. 

JJOLICY, dated 2d Auguft i8io, on the fhip Fiefco, 
at and from Gluckfladt, and any port or ports in 
the river Elbe, to any port or ports m the. United 
Kingdom. 

The interefl was laid in one Schroder. The fhip 
was captured, and the only queflion was, whether the 
infurance was legalized. 

Gliickfiadt is a port under the dominion of Denmark, 
with whom ,we were then at war, and Schroder the 
owner of the fliip refided there. A copy of a licence 
V«L. III. C c was 


ThurfJay, 

April J5. 

A licence x.oA.B, 
on behalf 
ftlf and other 
BrUiJk or ncu* 
tral werchants^ 
to import 3 cargo 
in a veflel bear¬ 
ing any flag ex* 
cepi the French, 
will legalize a 
policy of infu- 
nnee on a fhi||S 
belonging tt^au 
alien enemy em* 
ployed for thi^ 
purpufe, if the 
cargo is proved 
to belong to 
Britijh orncM* 
tral merchants i 
but not other* 
wife. 



CASES AT NISI PRIUS. 


378 

1813. was produced, dated ad June 1810, and granted to 

^Hao 2~ n ^ ** London, on behalf of himfelf 

• and other Brithh or neutral merchants,” permitting a 

Reid. veflel bearing any flag except the French to proceed 
with a cargo from any port within certain limits com¬ 
prehending the river Elte, to any port of the United 
Kingdom. 

The original licence was tranfmitted to one Doorman, 
a merchant at Hamburgh, which city was then in a 
ftate of neutrality. He was ftated to have ordered the 
fhipment of the goods j buf there was no legal evi¬ 
dence that they belonged to him or any other Britifli or 
neutral merchant. 


Lord ELLKNaoROUGii.—Had the cargo been proved 
to be the property of any Britifh or neutral merchants, 
by whom or on whofe account the licence was taken 
out, I think that licence would have protedled the 
fliip of an alien enemy during the adventure. The 
importers mull be Britifli or neutral merchants; but 
the fliip might bear any flag except the French. Go¬ 
vernment therefore feems to have contemplated that it 
might be neceff^Vy to employ a fliip belonging to an 
ilien enehiy, and to have authorized that aft,—fo that 
flie was not French. Some evidence however is necef- 
fary, that the cargo belonged to Britifli or neutral 
merchants. Though the licence would legalize the 
means of the importation, you mull fliew that the 
importers were of the defcriptlon which the licence 
fpecifies. The condition on which it was granted mull 
be proved to have been fulfilled. 1 cannot prefume 
that goods loaded in a hoilile port were not enemy’s 

. 8 property 
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property, merely becaufe the licence for the voyage was 
tranfmitted to a neutral. 

PlaintilT nonfuited- 


’ Note.—^The following was the evidence of the licence 
being fent to Doorman. It was proved to be the inva* 
riable courfe of the plaintiff’s office, that the clerk who 
copies any licence fends it off by the poft, and makes 
a memorandum on the copy of his having done fo t 
a copy of the licence in queflion was produced from 
the plaintiff’s letter-book, in the hand-writing of One 
MunJay, a dcccafed clerk, with a memorandum writ¬ 
ten on it by him, flating that the original had been 
fent to Doonnan ; and a witnefs acquainted yuth the 
plaintiff’s mode of tranfafling bufinefs fwore, that he 
had no doubt the original v/as fent according to the 
ftateinent in the memorandum .—Miinday being dead, 
Lord Eli.enj3os.ough held this to be fufficient. 

Garrow, S. G., Parkf and Taddy, for the plaintiff- 

Topping and Scarlell, for the defendant. 

■ 

[Aitorr.ics, Kayc^ Co. Palmer ^ Ca.) • 


y'idc'DoQ d. Reece v. Robfon, 15 Eaft, 32. Pritt v. Faipcloughy 
ante, 305, 


%19 



Hagidorh 


¥'V 


Rntry of the de* 
ceafed clerk of 
a mefchanc in 
the letter bookf 
recoiled in en* 
dence, on proof 
that it wan mad# 
In ilie uToal 
courfe of btdinef«» 
in the merchant*! 
counting houfe. 


Cc 3 


F^r&ss- 
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ThurfJay, 

April 15. 

An sJhdcanvriter 
vrho pays on a 
promifc of re¬ 
payment if the 
policy he deter- 
TDined to be in- 
vslid, is not a 
catnpetent uit- 
nefs for another 
underwriter who 
difputes the loTb. 

Aietcr^ the 
promife of re¬ 
payment had 
been made after 
he had paid un- 
conditinnallv, or 
if the plaintiff 
had fraudulently 
entered into the 
agreement with 
him for the pur- 
pofe nf taking off 
his teftimony. 




Forrester and another ^<0. Pigou. 

• 

^HIS was an adion on a policy of infurance. The 
defence was, that there had bsca a concealment 
from the underwriters of a letter, containing material 
information refpefting the failing of the lliip. 

To fupport this, a gentleman of the name of Gregory 
was called, who being examined on the voire dire 
ftated, that he was an underwriter on the fame policy; 
that he adjufted and paid an average of ^60. per cent, 
without any thing particular paffing; that he was 
afterwards called upon for a further payment of £\6. 
per cent.; that looking at the policy, he then alked 
the plaintiffs, how it happened that only himfelf and 
two others had fettled; that the plaintiffs faid, the reft 
of the underwriters difputed the lofs, but if he would 
pay the £16. per cent, he fliould be placed exaftly in 
the fame fituation with them, fhuuld the policy turn out 
to be invalid; that he thereupon paid the £16. per 
rent.; and that he had no doubt he fliould recover 
back the whole of his money if the defendant fucceeded 
ui the prefent a£lion. 

It was infifted,' that under thefe circumftances Mr. 
Gregory was a competent witnefs, as the defendant had 
a right to his teftimony, which could not be taken 
away by any tranfaftion between him and the plaintiff 
after the a£li(*i had been commenced. If the law were 
othenvife, it would he in the power of every plaintiff 

to 



EASTER TERM, 53 GEORGE III. 


38*. 


to difqualify every wkaefs of whofe evidence he is 
afraid. ' 

Lord Ellenbor^ough. —A fubfequtnt promife to 
repay money to the ■v^itnefs wjiich he had paid uncon> 
ditionally, would not render him incompetent,* as the 
promife could not be enforced, and he could only 
entertain the expeftation of a benefit (a). Nor would 
the witnefs be difqualified by any agreement fraudu¬ 
lently entered into between him and the plaintiff, for 
the purpofe of taking off his teftiniony. * But the pen¬ 
dency of a fuit cannot prevent third perfons from 
tranfading bufinefs bond fide with one of the parties; 
and if an interefl in the event of the fuit is thereby 
acquired, the common confequence of law mhft fol¬ 
low, that the perfon fo interefled cannot be examined 
as a w’imefs for that party from whofe fuccefs he will 
neceffarily derive an advantage. Here, there appears 
to have been no fraudulent purpofe to render the wat- 
nefs incompetent, and there is a legal obligation on 
the plaintiffs to repay him, at lead the per cent., 
fhould there be a verdidt for the defendant. 



Foi^Bssn^ 
and anotW- 


V. 

Pioou. 


The plaintiff recovered. 


Garrow, S. G., Marryai, and Gafeleey for the 
plaintiffs. 


Park, Topping, and Richardfon, for the defendant, 

[Attornies, Cmgton .J- Co. jfid Kaye Co, ] 


(a) Bilbie v. Lumley,’ 2 Eaft, 469. Rudd’s Cafr, Leach, C. C. 
k ji. Gilb. Law Ev, 124. 

C c 3 


But 
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18x3. 



Forrxster 

another 


Piooc. 


But though an interefl ac¬ 
quired bona fide in the courfe 
ofbuiinefs, fubfcquent to the 
event to be proved, difquaHiies 
a witnefs i if a perfon acquainted 
with the faAa of a caufc lays ^ 
wager upon the verdiA, pr a 


profccutor bets that he (hall 
couvift the defendant, their 
competency to give evidence is 
80t thereby deftroyed. Bar- 
low v. Vowcll, Skin.586. Rex 
V. FoJ, 1 Stra. 652. 


Ijtturdiy, 
April i7- 


InTuriDg s 
lYiip by an 
name 

doe& not smount 
to a warranty, or 
4 reprefentation, 
that Oie is cn 
Mnglijh Jhip. 

A policy “ at 
and from A. and 
i^nct vitiated 
by inferting, 
without the con- 
ientofthe under¬ 
writers, the 
words, both 
or eUlicr.” 


Clapham and another, Aflignees of Pearce a Bank. 

rupt, V. Colog AN. 

T^HIS was an aftion on a policy of infurance on 
goods. One count of the declaration ftated the 
Ihip to be “ the Three Sifters, at and from Cadiz and 
Seville to Liverpool,” and another count, “ the Tres 
Hermanast or Three Sifters, at and from Cadiz and 
Seville, botA or either, to Liverpool.” 

The policy was originally filled up “ on the Three 
Sifters, at and from Cadiz and Seville to Liverpool.” 
After it had been ligned by the underwriters, the 
broker inferted the words “ Tres Hermanas or,” and 
“ both or either.” Several of the underwriters put 
their initials to the alteration; but the defendant re- 
fufed to do fo. When the broker eftefted the policy he 
merely called the ftiip “ the Three Sifters,” without 
making any reprefentation as to the country fhe J^e- 
Jong^d to. In point of fa£t, fhe was originally a Dane, 
and was purchafed by the bankrupt, a merchant at 
Liverpool. While at Seville on the adventure in 
queftion, h^changed her name to the Tres Hermanas^ 
manned her with a Spanifh crew comnifinded by a 

Spaniftj 
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Spanifh captain, and put her under the Spanifli flag. 
—-She was loft on the voyage home by the perils of 
the fea. 

# 

On the part of the underwriters, it was fworn, that 
If the fhip, inftead of being* Englith, as her name in 
the policy denoted, had been known to be manned 
with Spanilh feamen, and navigated as a Spaniard, it 
would have made a difference of two per cent, in the 
premium. 

• 

Lord Ellenhorougii, however^ held, that under 
thefe circumftances the defendant was liable. The 
mere calling the fhip by an Englifh name, he faid, 
could not amount to a warranty or reprefent^ition that 
flie was EngUfli; fhc might have been an‘American, 
or an Englifh prize preferving her original name, or a 
fhip built on the continent, whofe name was tranflated 
into r.nglifh. Suppofe a fhip were infured by the 
name of t])C Mark Anihony^ if there was no reptefen- 
tation of her country, it would be too much to fay, 
the policy would be void, fliould (he turn out to be an 
Italian called “ II Marco Antonio.” If the premium 
would be governed by the fnip’e nationality, the under¬ 
writers mufr afk for information ; they muft not truft 
to the name (ii). No harm, therefore, could be done 
by inferting the “Trc! ncr 77 }aniis in the policy, that 
being a mere tranflution of the Three Sixers. So the 
•other alteration could not vitiate the policy, being in 
an immaterial part. Without the words *1 both or 



Cj.apham 
and anoiher, 
Affignecs of 
Pearce 
a Bankrupt, 

V. 

CoLUGAlt. 

V 


(ij) Lothian v. Henderfon, 3 B.& Mefuricr 

V. Vaughan^ 6 Eaft, 382. 

Cc4 “either,**’ 
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CZiAFHAM 
and another# 
Affig nees of 
Pearce 


a Bankrupt, 

V. 


COLOGAN. 


either,” the fbip had the option of going both to 
Cadiz and Seville or not as it might fuit the exigen¬ 
cies of the adventure, fo that if fhe went to both Ihc 
took them in their proper orJer;—and with the infer- 
tion, ihe Hill would have enjoyed the liberty under the 
fame limitation. The legal operation of the inftru- 
ment therefore is in no degree affefted 

Verdift for the plaintiffs. 


Garrow^ S. G., Park^ and Puller, for the plaintiflV. 


r 

r 

Park, Scarlett, and Campbell, for fhe defendant. 


f Attoinies, Crounlcr and Bhmt, j 


(b) Vide Marfon v- Petit, i Campb. 8z. n. 
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■[Thia caufe was tried at the Sittings in lall Hilary Term.]] 

Shadforth V. Higgin. 


^ij^SSUMPSIT upon the following agreement flgned 
by the plaintiff and defendant: 


** James Shadforth, part owner of the fhip Fanny 
“ of 300 tons, coppered and armed, agrees to difpatch 
faid velTel immediately in ballafl: direct to Jamaica, 
“ and on her arrival at Rio Nova Bay, Salt Gut, and 
“ St. Ann’s, receive a full and complete cargo of pro- 
“ duce, confifting of fugar, rum, coffee, and.|)imento. 
In return Meffrs. Higgin and Co. agree to provide 
a cargo at the above flapping places, to be taken on 
board in the ufual manner, in time for July convoy, 
“ provided Jhe arrives out and ready by the ^^th, of 
June^ and the freight to be at the current rate as 
** given to other veffels loading at the fame time and 
“ fame ports.” 

The declaration alleged, that the defendants did 
immediately difpatch the veffel in ballafl: to Jamaica, 
and that on her arrival at Rio Nova Bay (he was after¬ 
wards, to wir, on the 3d of July, and from thence for 
a long fpace of time, to wit, for the fpace of three 
months from thence next enfuing, ready to, receive at 
Rio Nova Bay, Salt Gut, and St. Ann’s aforefaid, a 
full and complete cargo of produce, according to the 
form and effect of the faid agreement; yet that the 
defendant did not nor would provide a cargo for the 


When a ihip 
was freighted ta 
go in ballaft to 
Jamaica, and 
bring home a 
cargo from 
thence, and the 
freighter under¬ 
took to provide 
a full cargo for 
her, in time for 
the July convoy 
provided ihe 
arrived out and 
was ready by the 
15 June;— 
that as ihe did 
not arrive out till 
after the 95 June 
the freighter was 
entirely dif» 
charged from 
his contrafl te 
furniih a carga 
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faid veflTel at the above (hipping places, or any ofm 
either of them, according to the form and effeft of the 
faid agreement, wl^ereby the faid (hip was obliged to 
return from Jamaica without any cargo being loaded 
on board thereof. 

The fliip in point of fa£l did not reach Jamaica till 
the 3d of July ; and the queftion was, whether under 
thefe circumftances the defendant was anfwerable for 
having failed to furnilh her with a full cargo. 

Garrenvy S. G., for the plaintiff, contended, that 
the defendant was bound to furnilh a full cargo for the 
Ihip at all events. Provided Ihe arrived out and was 
ready by the 25th June, this was to be done in time 
to enaljlc her to fail with the July convoy. I’he con¬ 
dition of her arriving by 25th June only applied to 
the time of her departure on the homeward voyage. 
If by any acident her arrival was delayed beyond the 
day fpecified, Ihe was Hill entitled to a cargo in a 
reafonable time, as if the provifo and the mention of the 
July convoy had not been introduced into the agree¬ 
ment. It could hardly be meant, that where the owner 
was ablolutely bound to difpatch his fhip to Jamaica, if 
fhe arrived a day later than was expefted, the freighter 
might fend her home enqjty. 

Lord Ellbnborougii.— I think the arrival of the 
Ibip by the 25th June was a condition precedent. 
The freighter might know, that if llie arrived by that 
day he could eafily provide a cargo for her; but that 
afterwards it might be impollible. He might have had 
goods of his own, which it was elfentially necelfary 
Ihould be Ihipped by that day, and which he was 

therefore 


1813. 


Shadforth 

• V. 

Higgik. 
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therefore compelled to load on board another veflel. 
It would be a great hardihip upon the freighter if he 
were bound to provide a f'reigi\f for a veflel which 
arrives at a feafon of ftie year when there is no pro¬ 
duce ready for /hipping in the ifland. If the I'reighter 
Ls liable, although the /hip does not arrive till a week 
after the day agreed upon, where is the line to be 
drawn ? I think the fair interpretation of the inftru- 
ment is, that unlefs the /hip arrived by the 25th June, 
the defendant’s liability was to be at an end. 



Shadforth 


V. m 

Hiuchk* 


The plainti/F likcwife failed in eftabli/hing another 
agreement declared upon for the loading of the /hip, 
and fubmitted to be nonfuited. 


Garrowy S. G., Abbotty and Campbelly, •for the 
plaintiff. 

Parky Toppingy and Marryaty for the defendant. 

[Attornies, Nhid and Sadlow.'] , 


Where, however, the default 
of which the freighter com¬ 
plains^ dorfi not go to the whole 
confidcration for ,his contratf, 
and he h<LS derived fome benefit 
from the ufc of the Ihip, the 
covenant broken on the part of 
tl^e fhip owner is not to be con- 
fidered as a condition prece¬ 
dent, hut as a dillinft covenant, 

' for the breach of which the 
parly injured may be compen- 
fated in damages. Therefore, 
if the voyage has been j^cr- 
formed, it is no defence to an 
for tlie ftipulatcd freight^ 


to fliew the breach of a Cove¬ 
nant to fail w/VA the JijJl wind, 
('Conftable v. Cloberie, Palm. 
397 *)—to dtred to the 
port of deftination, (Bornman 
V. Tooke, I Campb. 377.)—" 
or to fail with the JlrJl convoy on 
the intended voyage, (Davidfon 
V. GWynne, 12 Eaft, 381.)— 
or that the fhip fhould forthwith 
be made tight and* ftaunch, 
(Havelock v. Geddes, 10 Ealt, 
555.)—or that the mailer fhould 
take on board a full and compioic 
cargo, (Ritchie v. Atkinfoa, 
10 Eaft, 
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^aturdsy, 
March 6th. 


Beaurain Gent. Right Hon. Sir W. Scott. 


% 

An aaion on ^HIS was an a£lion on the cafe, for unlawfully ex- 

the calc niay he « - _ _ » , 

maintained commuiucating the plaintllT, 

againft a judge of 
the ecdeiiaftiral 

court who ex- •jjjg declaration Hated, that at the time of commit- 

communicates a ' 

party for refiifiDg ting the grievance complaincd of, the defendant was 
court Vicar General ahd Official Principal of the Confiftorial 

ritylfiMkcror Epifcopal Court of Beilby, by divine permiffion 

where the party Lord BiffioD of Londorf; that the plaintiff was 

his not been pre- r c /t j l 

viouHy ferved a perfon 01 good fame, and a practiflng attorney; that 
monitiOT,nniad a cdufe of fepamtion from bed and board and mutual 
orfet°^'* cohabitation was then depending In the faid Court, in 
wwidHc^ which a minor fon of the plaintiff was cited to appear 
court is matter before the defendant, to anfwer Anne Beaurain his 
by eV law&I Wife in the faid caufe, but to which the plain- 
the jury”** tiff was no party j yet that the defendant required 

the plaintiff to take upon himfelf, the burthen of 
guardian to his faid infant fon, and appear in fuch 
fuit as guardian ad litem ; which burthen the plaintiff 
wholly refufed to take upon himfelf, as he lawfully 
might; that the defendant afterwards figned with his 
name and publilhed a certain inllrument, purporting 
to be a fchedule of excommunication; by which faid 
inllrument the faid defendant, as Vicar General of tKe 
faid Bilhop of London, and Official Principal of his 
ConHllarial and Epifcopal Court, pretending to be 
armed with legal authority, and pretending that juH ice 
fo required, unjulll^ and unlawffilly decreed the faid 
plaintiff to be excommunicated for certain alleged 

contempts 


The declaration Hated, that at the time of commit- 
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contempts and contumacy in not j^pearing at a cer¬ 
tain day and place as the guardian afligned to his faid 
infant fon; whereas the plaintiiF was not legally 
appointed the guardian dd litem for his faid fon; that 
the faid fchedule of •excommunication was ligned and 
publiflied without the plaint^flF’s having been ferved 
with any citation, monition, decree, or legal notice 
whatfoever to take upon himfelf the burthen of the 
faid guardianfliip \ that fuch excommunication was 
afterwards read during divine fervice in the pariih- 
church of St. Botolph, Bifliopfgate, ^the fame being 
the pariih where the plaintiff refided; and he was 
then and there openly and publicly declared and de¬ 
nounced excommunicated by the minifter of the faid 
pariih; by means whereof the plaintiff had^ fufiered 
in his good name, been injured in his profellion, fued 
by his creditors, and reduced with his family to great 
diftrefs, poverty, and ruin.—Plea, the General lifue. 


1812. 



Beaurain 

Gent* 


V. 

Right Hon. 
SirW.ScoTT. 


It appeared that Sir William Scott, as Vicar 
General and Official Principal of the Conliflorial Court 
of the Bilhop of London, had required the plaintiff 
to appear as guardian ad litem to.hIs fon; and ordered 
him to be excommunicated for refuling to do fo. 
On appeal to Sir John Nicholl, as Dean of the 
Arches, that learned judge held that Mr. Beaurain was 
compellable to become guardian ad litem to his fon, 
and that the excommunication was regular. The 
matter being referred back to the Confiftorial Court, 
the fchedule of excommunication ilTued, and wa^ pub- 
lilhed in the pariih church of St. Botolph, Bilhopf- 
gate. 


The 
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1817. 



Bkacraiit 

l3ent. 


V. 

Right Hon. 
Sir W. Scott. 


The plaintiff’s counfel contended, that the a^ioil 
was maintainable on two grounds: i ff, Becaufe the 
Ecclefiaftical Court- had no authority to compel 
Mr. Beaurain to become guardian to his fon againft his 
will, but ought either tp have appointed one of its 
own officers guardian, as is done in the courts of 
equity, or allowed a guardian to be appointed by the 
plaintiff in the fult, as is done in the courts of common 
law; and edly, Becaufe no regular ciiation or moni¬ 
tion had been ferved upon Mr. Beaurain before the 
excommunication was directed. It was allowed that 
he had previoufly made an affidavit in the fuit refpedf- 
ing the appointment of a ^ardian, and that he had 
verbal notice of the order to appear as guardian j but 
it was iti/ifted, that till a regular citation or monition 
was ferved upon him, he was not properly before the 
Court, and the Judge could have no authority to pro¬ 
ceed to excommunication. 


On the other fide, they did not deny that the a£lion 
might be maintained if the Ecclcfiaflical Court liad 
exceeded its jurifdidion j but they called witnefles to 
prove that the plaintiff was bound to become guardian 
for his fon, and that the proceedings againft him were 
perfectly regular. —Among thefe was Sir John 
Nicitoli., who ftated, that he continued of the fame 
opinion as when he difmiffed the appeal.—It was 
proved that the plaintiff might have done all that was 
required of him with hardly any trouble and no 
expence; and that, in point of fa£I, he was acquainted 
with the order to become guardian ad litem as fodn as 
it was pronounced. It further appeared, that after 

the excommunication Sir William Scott had be¬ 
haved 
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haveJ with great generofity to the plaintiflf, amidft the i8ia. 
misfortunes which then overtook. him ; and that he 
had expreffed the moft unbounded gratitude for the Gent, 
kindnefs he experienced*. 

Right Hon. 

. ^ ^ SirW.SeoTT. 

Lord Ellenborough left it to the jury to decide 

upon the effedl of the evidence, ftating, that he him- 
felf did not perceive any thing unreafonable in the 
plaintiff being required to become guardian ad litem 
in the manner defcribed, and .that the plaintiff feemed 
to have had fufficient notice of, the appointment accord* 
ing to the praftice of the Eccleftaftical Court. 

The jury found a verdict for the plaintiff with forty 
JIjilUngs damages; obferving, at the fame time,«that they 
did not mean to throw the flighteft refieftion upon the 
highly rdpcflable character of Sir William Scott. 

No motion was made for a new trial, or in arrefl; 
of judgment. 

Parky Brougham, and Tindal, for the plaintiff. 

Garrow, S. G. and Holroydy for,the defendant. 

[Atlornies, Flapman and 


Vx^tBoraine's Cafcy i6 Vefej' 
jun. 346. where upon an appli¬ 
cation to the Court of Chancery 
for a writ of ajfoikr^ to be diredl- 
cd to the Bishop op LoNrov, 

- requiring him to abfolvc the 

plaintiff from tbis excommuni¬ 


cation, Lord Elhon, C. ob- 
ferved, At prefent I cannot 
fee the principle, upon which, 
with regard to a fon *fortsfamt^ 
hated, the fatlier can be com¬ 
pelled be guardian ad lUcmf' 

Hi& Lordfhip likewife faid, 

^^•thap 
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i 812* that wtiere the Spiritual Court beeaufe no notice of motion ]ia<i? 

haa excommunicated a perfon been given to the complainant 
for a caufe for which they have in the Spiritual Court.——Where 
* not by the law of the • land the Judge of any Spiritual 

Right Hoti. authority to do fo» he has a Court excommunicates a man 

girW.ScoxT. righttofomc fuch writ -but, for a caafe of which he has not 

excommunication being in the ' the legal cognixance, he is alfo 

nature of procefs to allift a de- liable to be indi£led at the fuit 

mand the party excom- of the King, 2 Inft. 623. 3BI. 

municated, the writ was refufed Com. lox. 




CASES 


AROUBb AkD DECIDBD AT 

NISI PRIUS 

IN K. B. 

At the Sittings after* Eajien ^Term, 

53 George IIL 

ADJOURNED SITTINGS AT WESTMINStER. 


Anne Wilson v . Mitchell« 

a 

^SSUMPSIT for board and lodging. Plea, the 
General liTue. 

The defence fet up was, coverture in the plaintiff 
when the debt accrued. She at that time lived by 
herfelf, and kept a boarding-houfe in Pall Mall. One 
of the plaintiff’s witneffes ffated in crols>examination, 
that Ihe had acknowledged Ihe was previoufiy married 
to one William Wil/bn, who is ffill alive ; but that, flie 
added, there was fomething irregular in the marriage, 
fo that it did not Hand good. 

Littledalcy for the defendant, offered to prove ac¬ 
knowledgments both by her and William Wilfont made 
Vot. m. D d without 


1813. 

Thurl'day, - 
June 3. 

To fiippon a de* 
fence to an a^Hofi 
of aflompfit^ chat 
the plaihtiir was 
under 'covetturo 
when the caufe 
of action accrued^ 
although ihe 
lived as a tingle 
woman^—itii not 
enough to prove 
a bare declanciba 
by her that (he 
had been married 
to J« S. who was 
ftiil alive, with¬ 
out t^ual proof ' 
•f the marriagep 
or of cohabitatioit' 
with her Aippofed 
huiband ^pard** 
culariy if there 
appear any zee- 
fon to doubt the( 
the aiarnage was 
valid. 
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i8 *3- without qualification or reftriftion, that they were 
WiisoiT^ married together; but faid, he was not prepared with 
V. evidence of the actual marriage, or that they had lived 
Mitchell, together as man and wife. 

Lord Ellenborough held the acknowledgments 
of the parties in fuch a cafe to be infufficient, without 
fome proof of ah aftual marriage; and the plaintiff 
had a verdid. 

Gar row, A. G. and Comyn, for the plaintiff. 

Littledale for the defendant. 

[AttornlcSy Bellamy and Roffer^'l 


Vide Abbott t. Plumbc, Doug. 215. Call v. Dunning, 4Eaft. 55 


Thurfday, OdELL V. WaKE AND ANOTHER. 

June 3. 

QOVENANT, for rent againft the defendants, as 
lip to auaion: B. affignees of the term. Plea, that they had af- 

becomes the fur- o ^ 

chafer, pays a de- figncd to onc P. O. beforc the rent became due. 

pofit, nnd orders ® , 

an aAigr.ment to ' 

pwed'byA J’f^ The defendants were the aflignees under a commif- 
Keitor;—which is fion of bankrupt, fued out agaiofl; the leffee. They 

accordingly pre- 

pared and ex ecu* put up the premifes to auaion, and P. O. became the 
ftMd^o^bcing'de- puichafer and paid a depofit He then gave orders 

livered to B,, it 

remains in the pofleflion of the foUcitor, who claims a lien for the expence of preparing it. HelU^ 
that to* an action againlt A. aa aflignee of the term for rent accruing due after he had executed the 
aflijmment, theft fufficiwat to fupport a plea, that Wore the rent became due, he had 

idTigned to B. 
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to the folicitor to the affignees to prepare an affign- 
ment of the leafe. It was prepared accordingly, and 
executed by the affignees and the bankrupt two years 
ago, before any rent beeame due; but it has re¬ 
mained ever fince in the hands of the folicitor to the 
affignees, who has a lien upon it for the expence of 
preparing it. 

Richard/on for the plaintiff contended, that as the 
affignment had not been delivered to, nor accepted 
by P. O., it did not operate topafs the.term to him ; 
he was not liable for the rent, and the liability of the 
defendants therefore continued. In equity he might 
be compelled to accept of the affignment according 
to his contra^, but it could not be forced u{}oa him 
at law i and till he had aflually accepted it, the mere 
execution of the deed did not alter the rights or 
liabilities of the parties. 

Lord Ellenborough, however, held that unffer 
the circumllances the affignment was complete before 
the rent became due i and the plaintiff fubmitted to 
be nonfuited. 

Richardfon and Clarke junior for the plaintiff. 

Garrow, A. G. and Marryatf for the defendant: 


[Anomies, Xutledge and tyitkinjon.'] 


Vide ChanceUor t. Poole, Doug. 764. Taylor v. Shutn, i Bof. 
.^Tul. 2 1.. 



OBeu. 


t/. • 

Wax* 
and another. 


Dda 


Wyatt 
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Thuriaay, Wyatt and another, Affignees of Shep^^ard a 
junej. Bankrupt, v. Blades and another, late SheriflF of 

Middlefex. 


tVhere after a fe- 
cret aft of bank¬ 
ruptcy the Ihe- 
lifTtook in e:£e- 
cutioji the goods 
of a trader under 
a £. fa« and re¬ 
moved them toe 
broker's, and the 
afllgnees of the 
bankrupt after¬ 
wards ferved a 
notice upon him 
not CO fell them ; 
for which reafon 
they were illow'- 
ed to remain uih- 
fold at the bro¬ 
ker's ; h«‘ld, that 
the Dieriff was li¬ 
able to an aftioii 
of trover at the 
fuit of the adig- 
nees, without any 
^ demand of the 
Kouda. 


'"pROVER for taking the bankrupt’s goods in 
execution after a fecret a£t of bankruptcy. 

The a£t of bankruptcy was committed the 8th De¬ 
cember lafl. The goods were feized on the 8th of 
February following, and carried to a broker’s. On 
the 12th of the fame month the commifliun ilfued, 
and notice was afterwards ferved upon the flieriff not 
to fell the goods, as they belonged to the aflignees. In 
confequence, the goods were never fold, but ftill remain 
at the broker’s, and no demand of them was ever made. 

Topping argued, that under thefe circumllances 
there was no evidence of converfion. The goods 
remained in fpecie, and were always ready to be de¬ 
livered up to the aflignees. They had been feized 
unde'r legal procefs; 'and the notice ilot to fell was in 
itfelf a waver of the removal of the goods, amounting 
to an aflertion.that they had not been converted by the 
Iherifl^ but flill exifled as the property of the aflignees. 


Lord Ellenborough. —Had the goods not been 
removed, it* would have been difficult to fay there was 
any converfion; but I think the removal of them after 
the . a£l; of bankruptcy is a fufficient converflon to 
maintain the adion, notwuhflanding the fubfequent 
notice. 

The plaindfls recovered. 

Garrew, 
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GarroWi A. G. and Barrow, for the plaintiffs. 

Topping and Lawes for the defendants. 

[AttoQiieSi Jiffcc and Smith ^ 


1813. 


Wyatt 
and another^ 


V* 

Bxades . 
and another* 


Vide Countefs of Rutland’s cafe, i Rol. Abr.5. (L) pi. I. 



Fairlie V, Birch and another, 'Sheriff of Mid- Friday, Jun« 4. 

dlefex. 


^IIIS was an a^lion againft the late fheriif of Middle- 
fex for the efcape of one Milbourne dn mefne 
procefs, 

The plaintiff gave in evidence the flieriff’s return of 
cepi corpus to the writ, and proved that M/^owrwe'did 
not put in bail above, and was not in the fheriff’s 
cuftody at the return of the writ. 

It was contended for the defendants, that the war¬ 
rant flioulcl be produced, and dire£t evidence fhould 
be given of the arrefl and cfcape.—But, 


In •’n ailion 
againft the IheHfF 
for an efcape upoil 
mcfiie procefs, it 
is eitongh, with¬ 
out producing tlie 
warrant, or giv« 
ing direct evi¬ 
dence of the ar» 
rcfl or efcape, to 
prove the fticriirt 
return of ceyii 
corjms^ and to 
Oicw that the 
j>arty did not pit 
in bail, and wai 
notin the Oierift^t 
cuftody at the re¬ 
turn of the writ* 


Lord Ellenborough held, that both fafl:s were 
fufficiently proved, by the fherifPs return and the 
nonrappearance of the party according to the exigency 
of the writ. 


The plfunti^bad a verdidl. 

D d 3 Park 
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1815. ^ 

Fairlik 

* V. 

Birch 
and another. ] 


Park and Comyn for the plaintiff. 
Jlolt for the defendants. 


[Attomies, Lee «nd 


Saturday,Juiiej, 


Tt is univerrnlly 

the duty of the 
occupi'jr of a 
houfe having an 
■rca fronting a 
public Hreet, fo 
to fence it aa to 
make it fafe to 
pflengcrs; and 
It is no defence 
to an adion 
againd him for 
negleding to do 
le, whereby the 
plaintiff fell down 
into the area and 
was hurt, that 
wheA- he took 
podeflion of the 
houfe, and as long 
back as could be 
remembered, the 
area was in the 
fame open lUte 
as when the ac¬ 
cident happened. 


Coupland v. Hardinoham. 

'■jpHIS was an'qftion qn the cafe for negligence in not 
railing in or guarding an area before the defend¬ 
ant’s houfe in Wood Street, Weftminjier, whereby the 
plaintiff fell down into the area, and was feverely hurt. 
« 

It appeared, that before the defendant’s houfe there 
is an area, which is defeended to by three Heps from 
the ftreet, and from which there is a door leading 
into the bafement ftory of the houfe: there is no 
railing or fence to guard the area from the ftreet: 
the plaintiff palling by in a dark night, fell into it, and 
had his arm broken. 

The defence let up was, that the premifes had been 
exactly in the lame fituation as far back as could be 
remembered, and many years before the defendant 
was in poffeffion of them.—-But, 

Lord Fxlenborouoh held, that however long the 
premifes might have been in this fituation, as foon 
as the defendant took poffelTion of them, he was 
bound to guard againll the danger to which the public 

had 
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had beeii before expofed, and that he vras liable for 
the confequences of having neglected to do fo, in the 
fame manner as if he himfelf had originated the 
nuifance. His Lordfhip*faid, the area belongs to the 
houfe, and it is a duty which the law calls upon the 
occupier of the houfe to render it fecure. 



COUPLAMD 


V. . 

Hardikq- 

HAM. 


The plaintiff had a verdid* 


Garrow A. G. and Marryatt for the plaintiff. 

Park and Reader for the defendant. 

• • 

[Attornies, Loney and Pici(:crih|f.] 


riiZf Butterfield v* Forrefter, 11 Eaft, 6o. 
a Hen. Bl. 349. 


Payne *1;. Rogers, 


SroNEHousa and another, Affignees of De Capeet, 

a Bankrupt, v. De Silva. 


Wediiefdsy, 
June 9. 


'pHE plaintiffs defcribed themfelves as aflignees of The afligneei 
M.DeCapiet, a bankrupt, and ^declared upon a commiiLiT"' 
contrad; entered into by him before his bankruptcy 
with the defendant; whereby, in confideration that he ■ . p # 

riji_jri • r « enrered into with 

loid tne deiendant a quantity or artificial flowers, the a. may deicnbe 
latter undertook to deliver to him two pipes of ani^ 

Madeira wine. "'{**'* 

out nuticing the 
name of 


A joint commifiion of bankrupt was put in'againll 
M. De Capiet and Pereira de Soutui Caldas, who had 
carried on the bufinefs of wine merchants in partner- 

D d 4 fliip ; 
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Stokbhouse 
ancLanother, 
Affignecs of 
De Capiet, 
a Bankrupt^ 

V, 

D» Silva. 
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iliip ; and it was under this commiflion that the plain* 
tijffs were appointed aflignees. De Capiet likewife 
carried on the feparate trade of a manuCaflurer of 
artificial flowers; and the 'a£lion was brought on 
a contrad entered into with kim on his feparate 
account. 

Park objedled, that the plaintiffs had not pro¬ 
perly defcribed themfelves in the declaration. That 
defcription could only be fupported by a feparate 
commiflion againfl De Capiet, They were, and ought 
to have been denominated, the alTignees of De Capiet 
and Caldas, 

Tord Ellenborouch. —This adion being on the 
feparate contiad of De Capiet^ I do not think it was 
necelfary to intj oduce the name of Caldas. The defcrip¬ 
tion the plaintiffs give of themfelves, as far as it goes, 
is true, and is fupported by the evidence. They 
aire.the aflignees of De Capiet \ and as to all feparate 
tranfadions, the commiflion is feparate. The defendant 
could not be led into any injurious miflake by this 
defcription; for as to his defence, it is immaterid 
whether the commiflion was feparate or joint. 

The plaiutiflF had a verdid. 

« 

Topping and Abbott for the plaintiff. 

Park and Barrow for the defendant. 

[Actorniesi Jones and Jfarrow.] 


Vide Hancock v. Haywood, 3 T. R. 433. Streatfield v HalU. 
day, 3 T. R. 779 " 

HOPOKINSON 
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« HoDGKINSON V. WiLLlS. 

• 

was an action againft the maker of two pro- 
miffory notes. The defence was, that they had 
been given in lieu of two bills of exchange which 
were tainted with ufury. 

To prove that the notes h'id been fubftituted for the 
bills, the defendant propofcd to read .in evidence an 
examined copy of t.'.e plaintifl ’s anfwerto a bill of dif- 
covery filed againfl; hi. i in the court of Chancery. 
A witnels firfi: produced an examined copy of the bill, 
and then an examined copy of the anfvver. Tl^c names 
of the parties in the equity fuit appeared to be the 
fame as tliofe of the parties to the prefent action ; but 
there was no evidence of identity. 


Thurf4«f, 

JUU« XOm , 

On a trial at law, 
an axaminedcopy^ 
of the plaintUF s 
anfwer to a bill In 
equity may be 
read in. evidence 
againfl him,with« 
out producing the 
original. 


Garrow, A. G., maintained that the anfwer cbuld 
not be read, unlefs the original were produced, and the 
fignature proved to be the hand-writing oi Hodgkinfotiy 
the now plaintiff. This is always required upon indifl:- 
inents for perjury, and there is no difference, as to the 
rules of evidence, between civil and criminal proceed¬ 
ings.-It was impoflible to fay who the Hodgkinfon 

was againft whom this bill was filed; and even if it 
was the plaintiff in the prefent a£Iion, a fi£titious 
anfwer might have been filed in his name- 

• 

Lord £i.lenborough.— I muft have fome evidence 
’ the identity of the parties. But when it is efia- * 

blifhed 
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Hodgkinsok 


’v, 

WlLUS. 


blifhed that the bill in equity was filed by the now de¬ 
fendant againfl the now plaintiff, I will prefume that 
the anfwer appearing on the file of the court»of Chan¬ 
cery was put in by the latteV, and I ihall hold the 
examined copy fufficient without tUe produflion of the 
original. 


The plaintifPs attorney was then called, and ftated, 
that the bill had been filed by the defendant againft his 
client; whereupon the examined copy of the anfwer 
was read in evidence; the ufury could not be 
fubflantiated, and the plaintiff recovered. 


GarroWf A. G., and Be^ for the plaintiff. 

r 

|| 

Park for the defendant. 


[Atiomies, StoJccs & Cuppagt,'] 


But an affidavit made by the 
vendor of an eftate before a 
Mafter in Chancery^ to fatisfy 
the purchafer that the eftate 
wac free from incumbmnce 9 | 


being extrajudicial* cannot be 
proved without producing the 
original. Smith v. Goodier* 
3 Mod, 36, Cilb, Law Ev« 
57 » 


Matthews 
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Matthews v. West,Londoi^ Water Works 

, Company. 


ThurC^, 

lOn 


'J'HIS was an action againfl; the Weft London Water 
Works Company (which is incorporated by aft 
of parliament), for negligence in making an excava¬ 
tion and throwing up rubbilh in a public ftreet, with¬ 
out properly guarding the fame; wjiereby a ftage 
coach, which the plaintiff was driving*, was overturned, 
and he was feverely hurt. 

It appeared that the Weft London Water Works 
Company contraft with certain pipe-layers to*lay down 
iron pipes for the conveyance of water through the 
different ftreets of the metropolis, and that the pipe- 
layers hire the men aftually employed to do the work. 
Thefe men, in laying pipes in Tottenham-Court-Road, 
left a quantity of rubbifh in the ftreet, without any 
light fufficiently to fliew it, or watchman to warn paf- 
fengers of their danger. The confequcnce w'as, that 
the Liverpool coach, driven by jthe plaintiff, was 
overturned, his leg was broken, and he was rendered 
a cripple for life. The queflion being made, whether^ 
under thefe circumftanccs, tlie aftion ought not to 
have been brought agaiiift the pipe-layers f ■ - 


An a£)!oii on tKo 
cafe may be 
maintamed 
againll an incor¬ 
porated Water¬ 
works Company* 
where workmen 
employed by per* 
foils who contnft 
witli the Com¬ 
pany to hy dowv 
pi)^s for conduc¬ 
ing waterthroush 
n public ftreet & 
the work in a 
negligent man¬ 
ner, whereby m 
individual'^pafling 
along the ftreet 
rcceii'ej an ia- 
jury. 


Lord Eleenborougii faid, he had no doubt the • • 
Water Works Company was liable, and the plaintiff 
recovered a verdift for ^^525. damageSi 


Garrow, 
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1813. GarroWf A. G., and Qurwcod for the plaintiiT. 

^^'w.***'*^* and Selwyn for the defendants. ^ 

West > i 

LoudonWa« [Attomies, Henrich & Sloper,] 

TERWOnKS _ * 

Company. ——- ^ 

Vide Bufli V. Steinman^ 1 B* & P. 405. Flower v, Adam^ 
3 Taunt. 314, 




Saturday, 
Juna t%» 

A perfoiB put in 
to Aiperintend an 
iinltccnTcd houfe 
fisr the reception 
of luD4tica is li¬ 
able Uj the pe¬ 
nalties of 
14 Geo. 3.C. 49. 
without having 
any Iharc in the 
profits of the 
eftablifhment. 


Buod V. Mary Fou£ks. 

Aprils was an aftion of debt in the name of the 
treifurer of the College of Phyficians, on 
14 Geo. 3. 0. 49. f. I., to recover a penalty of ^6*500. 
for concealing, harbouring, entertaining, and confin¬ 
ing in a houfe kept for the reception of lunatics, more 
than one lunatic at one time, without having a licence 
for that purpofe. 


It was proved that in an unlicenfed houfe of which 
the defendant adled as the miftrefs, feveral female 
lunatics were kept, within fix months before the fuing 
forth of the writ.. 


Marryat, for the defendant, propofed to prove that 
Ihe was merely a fervant; that the houfe in point of 
fadf belonged to a Mr. Dwifion, and that it was kept 
by her on his account. 

Lord Ellenborouch.— It is inlmaterial whether 

» 

the.defendant has any interell in-the houfe ornot. 

If 
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If a perfon be put in to manage fuch a houfe for an¬ 
other, that perfon is liable. Here the defendant /jar- 
bouredi entertained^ and cor^ned the unhappy females 
that were under her cafe in this houfe kept for the 
reception of lunatic^. A different conffrudion of the 
llatute would permit its wholefome provifions to be 
evaded without difficulty. 

Some doubt arofe as to the neceffary evidence, that 
the plaintiff was treafurer to the College, in whofe by the Treafurer 
name the adion muff be brought. • No witnels was pb^yCcS!^— 
called who was prcfent at his eleftion; but the annals 
of the Comitia Majora, in the hand-wridns of Pr./far- dty,« fa eiiou|h 
vey, the regiftrar, and figned by Sir Francis Milman, naisoftheConii- 
the prefident, were produced, recording hisi appoint- cord^fg'^ht^a^* 
xnent ; and it was proved that he had afterwards M7hw*thatT« 
aded as treafurer. Lord Ellenborough held this to «^«<t 

be funiCient* without calling 

any ona who wot 

me 1 • •/r*t « prefent at the 

The plaintiff had a verdjcl. • ei«aion. 

Garrow, A. G., Park, and Dampier, for the 
plaintiff. 

Marryat for the defendant. * 

^Attornies, Hobcrts and 



Budd ' 


Miutv 

Fov&Ka. 


FIA Rex V. Campbell, i Campb. 91. 


I 


M*Culloch 



40 $ 


CASES AT NISt PRIUS, 


Tune X4. 

«p 


McCulloch v. Royal Exchange AtsURANCi 

, Company. 


Whtfn there is 
an infuiauce on 
fhip and frci|^ht, 
ana the iliip 
has arrived 
in raf<;ty and 
earned freight, 
the alTured can¬ 
not afterwards 
daim a return of 
premium on the 
{round that he 
had ao mfurable 
iurereft, on ac¬ 
count of a tiefedf 
in hia title to the 
fliip. 


^mS was an a£lion of debt for money had and re¬ 
ceived, to recover the fum ot ^i,fl6o. as a re¬ 
turn of premium upon a policy of infurance executed 
by the defendants. 

The cafe came on upon admiflions, which Hated,— 

That on the 21ft of Auguft 1812 a policy of in¬ 
furance was effe'flied by. Meffrs. Ainyand, Cornwall, 
and Co. wiih the defendants, by th^ order and on ac¬ 
count of the plaintiff, for the fura of feven thoufand 
pounds, upon the fhip Duke of Kent and her freight, 
being j^2|.f000. upon the fhip, and 0^3,000. on freight, 
on a voyage from Saint Domingo to the port of Lon¬ 
don, at a premium of ^2 1. per cent. 


“ That a return of premium for the fhip*s failing 
rirm«d with i 2 guns, and arrival as Hipulated by the 
policy, has been made by the defendants, leaving the 
fum of 4 £’i,26o. as the net premium paid to them for 
effefting the faid policy. 

** That in the<month of May 1809 the faid fhip 
proceeded upon a voyage to the Weft Indies from the 
port of London, and that Mr. Richard Gardiner was 
then the foie owner thereof in the regifter of the port 
of London, and that he is now the foie regiftered 
owner in the faid regifter in the faid port, and that he 
has never transferred his property in the faid fhip to 
any perfon, nor has the fame ever been transferred 
by his conient or authority^ 

« That 
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** That the faid fliip arrived at Martinique, where 1813. 

{he took in a cargo on freight for Europe, and failed M'CuLtocis 

from thence on the ift Auguft 1899. v. . 

Royai, 

“ That having met with damage on the faid laft- Exchasg* 
mentioned voyage, the faid Ihip put into the harbour Comi'ahy. 
of St. John’s, Antigua, in diftrefs, and, after being fur- 
veyed by a warrant from the Vice-Admiralty Court of 
that Ifland, {he was condemned to be fold as beihg 
unfit to be repaired, and was accordingly fold by 
virtue of an order of the faid Vice-Admiralty Court 
to Matthew King. * * 

“ That Matthew King afterwards obtained from 
the proper officer of the cufloms of the faid ifland a 
new colonial regifter for the fhip, and remained in 
poiTeffion of her till September 1811, during which 
time he caufed her to be repaired at a great expence, 
conceiving that he had obtained by virtue of the falc 
herein-before mentioned, a full and complete title to 
the faid fhip. 

" That in September t8n the faid Matthew King 
fold the faid fhip to the plaintiff at Guadaloupe for the 
fum of 14,500 dollars, and executed^a regular bill of 
fale of her to him, at which time and till fome days 
after the arrival of the fhip in England (as herein-after 
mentioned), the plaintiff had no notice or knowledge 
of any adverfe claim or title to the faid fhip, but on 
the other hand was fully convinced that he had ac¬ 
quired a good and fufficient title thereto. 

That the plaintiff, after the purchafe of the faid 
thip, and while he retained the poiTeffion thereof, ex¬ 
it ' pended 
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M*Cvli.och 


• V. 

Royal 

Exchange 

Assurance 

Company. 


I 


pended the fum of .^3)346, in various dilburfemeiit^ ‘ 
ibr the ufe of the fald fhip, and for the outfit of thtf 
voyage in queflion.. 

C 

“ That the plaintiff employed the faid Ihip in a 
coafting voyage to the^Spanifh Main, and in June 
1812 he procured a freight for her at St. Domingo 
for London, being the voyage inlured by the policy 
in quellion, where fhe arrived on or about the 20th 
September lafl, and fafely delivered her cargo ; and 
the freight of the faid cargo, amounting to about the 
fum of .^2,867* I os. iid. has been duly paid to thi^. 
plaintiff. 


“ That after the arrival of the faid Ihip, and the 
delivery of her cargo, the faid Richard Gardiner ob^ 
tained poffellion of the faid fhip under an Admiralty 
warrant, and now feeks to recover the amount of the 
freight fo paid to the plaintiff.” 


ft 

Scarkitt for the plaintiff, contended, upon thefe 
fads, that he had no infurable interefl in the fhip or 
freight, and that therefore the premium might be re¬ 
covered back. Reid v. Darby, jo £aff. 142. is an 
exprefs authority to fhew, that no property or intereft 
in the fhip was transferred by the fale under the fen- 
tence of the Vice-Admiralty Court at Antigua. The. 
excluiive ownerlhip therefore all along remained in 
Gardinery in whofe name fhe flood regiftered^ The 
plaintiff was tortioufly in polTeffion of her, and would 
have been liable to an adion of trover for refufing to 
deliver her up. It has often been decided, that courts 
of jufliqe can look to no title to fhipping except what 

10 ie 
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is evidenced by the regifter afts; alfe the plaintifiT *813. 
having no title to the fhip, if a lofs had happened, he m«Coixoct 
could not have fucceeded in an a^ion on the policy. v. • 
The produdion of the regifter in the name of Gardiner 
muft have completely defeated his claim.—That part Assubaitcb 
of the infurance which is on freight comes exadly CoMrAHy< 
under the fame confideration. In Camden v, Ander- 
fon, 5 T. R. 709. it was determined, that no one can 
have an infurable intereft in freight except the regif- 
tered owner of the fliip. The Court there faid, ‘‘ the 
“ right to freight refults from ijhe righfof ownerfhip; 

“ and if the plaintiffs have no title to the Ihip, they 
have no intereft in the freight. And if the plaintiffs 
“ have ndther a legal nor equitable intereft in the 
Ihip, they have no intereft which is the fubjeft of 
“ an infurance.’* Thus the Defendants have incurred 
no liability, and have received the premium without 
running any hazard. The premium was paid to them 
without any confideration, and they cannot be allowed 
to retain it. This is not a wagering policy. There is 
no illegality on the part of the plaintiff. He believed 
the fhip to be his own when he effected the infurance. 

Therefore, it is like the common cafe of ihort intereft. 

In Rotdh v. Thompfon, 11 Eaft. 428. where the captors 
of a Danilh fliip were found not to have an infurable 
intereft in her, it was clearly held that they were en¬ 
titled to recover back the premium; and it feems impof- 
fible to diftinguifli that cafe from the prefent. 

Lord Ellenborough. In Routh v. Thompfon, a 
lofs had happened and an adion was brought againft 
the underwriters to recover the fura infured. They 
refifted the demand on the ground that there was no 

yoi>. III. £ e infurable 
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’ V. 

Royal 

Exchange 

Ahurancb 

CoMfAMY. 


infurable intereft. As they denied their liabih'ty on the 
policy, they were not under thefe circumilances allowed 
to retain the premiitm. But here the voyage has been 
performed, and the ihip has arrived in fafety. The 
freight has been earned and paid. It ilrikes me as 
now too late to rip up the matter, and to fay you had 
no infurable intereft. You might have refeinded the 
contrail: before the event; but after that has been de¬ 
termined in hivour of the underwriters, it does not lie 
in your mouth to tell them they never were liable, and 
that the premiuip was a payment without coniideration. 
I am perfe&ly clear the plaintiff has no right to recover. 
It would place underwriters in a very aukward fituation, 
if after the fafe arrival of the ihip, the affured could 
come to them and fay, ** We had no legal title to her $ 
on account of fome fecret tranfaftions which you had 
no means of invelligating, we had no infurable in- 
tereff ; and you muff pay us back the premium which 
you imagined you had earned.** 

Plaintiff nonfuited. 

Scarlett, Campbell and Spankie for the plaintiff. 

Carrow, A.*G. Park and Befanguet for the de¬ 
fendants. 


[Attomios> JBlunt and Kaye.J 


Vide Lowry v. Bourdicu, Doug. 467. Vandyck. Hewitt, 
I £afl^ 97. 
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ADJOURNED SITTINGS AT GUILDHALL. 


Clarke and Another, v. Noel. 
^CTION for goods fold. 

• • 

The plaintiffs were manufacturers at Birmingham, 
and fent out the goods in queftion by the defendant’s 
orders to Rio Janeiro, where he refided. By an agree¬ 
ment between the parties, the plaintiffs were to be paid 
the value of the goods by bill upon one Aaron, an agent 
of the defendant in London. The plaintiffs accord¬ 
ingly drew a bill for the amount upon Aaron, which 
he accepted. When it became due, he had produce in 
his hands configned to him by the defendant more 
than fufficient to fatisfy it; but there was no market 
for this at that time. He Hated to the plaintiffs that 
he was unable to pay the bill; and they twice allowed 
him to renew it, without informing the defendant. 
Aaron afterwards failed, with money of the defendant’s 
in his hands more than fufficient to anfwer the ac« 
ceptance. 


Wednefib 


June 




The purchafer of 
goods to be pai4 
for by bill upon 
his agent) a not 
difchargcd by thn 
feller taking • 
renewal ef the 
bill without giv¬ 
ing him notice) 
if the agent had 
not funds in hand 
to pay the bill 
when it became 
due# 


Garrow, A. G. contended that under thefe circum- 
ftances the defendant was difcharged, as the plaintiffs 
‘ had given a new credit to Aaron, and made him their 
debtor. But, 


E e s 


Lord 
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Clahkb 
and Another 


T'. 

Nosl. 


Lord Ellenborough was of opinion, that 
Aaron was dnly in the nature of a furety; and re¬ 
marked, that as her was not in cafli to pay the bill 
when it became due, it was rather in favour of the 
defendant to allow it to be renewed. The debt was 
origiiially due from the defendant; and the fecurity 
taken from his agent could be no extindfion of it. It 
was impoflible to fay that the purchafer of goods 
could be difcharged under thefe circumftances by want 

of notice, like the drawer of a bill of exchange. 

< 

t t 


The plaintiffs had a verdift, which in' the enfuing 
term, upon a motion for a new trial, was approved of 
by the court. 

f- 


Park and Copley for the plaintiffs. 


CaroWy A. G, and Scarlett for the defendant. 

I 

[Attornies, Bourdillion and Searle,'] 


Vide Owenfon t. Morfe^ 7 T. R. 64 . Taplej v# MartcnSj 

8 T. R« 45 • 


Wedntfd^t 
Juae I0> 


Eicke V. Meyer. 


Where colonial A CTION for work and labour as a .brokers and for 
52^3.“; commiffion. 

tervention of a . , . * ,. n . a 

bioker; by the ufege of trade in Ijondony (which was held to be validf) he is entitled in all mueDcet 
(if there be no exprefs (tipulation to the contrary) to 3 ^*^1* ^owmS&ou ffW the purcdiaUr, 

ai well u from tlti feUcn 

Th« 
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The plaindiF is a fworn broker of the city of London. 
In November and December laft he bought feveral 
parcels of coffee from different p^fons for the defend¬ 
ant, and fent him in a bought note for each. In fome 
of thefe a charge wa« made of “ ^ per cent, brokerage,” 
in others brokerage was not mentioned. Upon fome 
of thefe purchafes the pbintiff had received 4 per cent, 
brokerage from the fellers j in others, by exprefs 
ftipulation, he was to receive from the fellers no broker¬ 
age at all. As to fome of the parcels of coffee, he 
was firfl: employed by the fellprs to .difpofe of them j 
as to others, he went in the firft inftance to the fellers, 
and offered to purchafe them on behalf of the defendant. 
. Upon the whole he claimed from the defendant a egm- 
miffion of 4 per cent. In fupport of the demand a great 
number of brokers and merchants fwore, that unlefs 
there be fome exprefs agreement to the contrary, it is 
the ufage of trade in London, for the perfon who pur¬ 
chafes colonial produce through the intervention of a 
broker, to pay him 4 per cent, commilfion, whether he 
employs the broker originally to look out for the com¬ 
modity, or the broker, having been originally employed 
by the feller, offers him the commodity to purchafe; 
and whatever bargain as to brokeral^e there may be 
between the broker and the feller j and wliether the 
brokerage be or be not mentioned in the fale note, if 
that expreffes that the goods are bought by order and 
on account of the purchafer. 



Eickb 


vf 

Meysx. 


% 


Garrowy A. G. for the defendant contended, that 
by law there can be no claim to brokerage from the 
•purchafer, except where the broker is employed by 
him in the firfl; inftance to purchafe the goods; that 

£05 where 
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Eicke 


V. 

Meter. 


nurTdiyf 

June I7« 

A delivery of 
goods nt « ivh::rf 
is not luflicient 
to charge the 
pvrchaf^r, unlefs 
the feller pro¬ 
cures them to be 
booked, or takes 
• a receipt for 
them, or delivers 
them ill fuch a 
jnaiinek as to 
fuTTiifh a remedy 
orer again ft 
ike wharfinger. 


where he is employed by the feller to difpofe of them, 
his demand is only on the feller, whofc agent he is, 
and that being paid 4 per cent, commiffion by the 
feller, he can have no right io any further remunera¬ 
tion for his fervices.—But, ' 

e ^ 

Lord Ellenbo ROUGH held the ufage as proved to 
be good, and the plaintiff recovered the full amount 
of his demand. 

Scarktt and Campbell for the plaintiff. 

GarroWf A. G. and Puller, for the defendant. 


t 

[Atti<rmcS| £icX:e and Kcaifiy,'] 


Buckman V. Levi. 


^HIS was an action for goods fold and delivered, 
to recover the value of two dozen of chairs. 


The plaintiff is a chair manufafturer in London, 
who had been in the habit from time to time of fup- 
plying chairs to the defendant, an upholfterer at Wells, 
in Norfolk. Thefe chairs had been carried by the 
plaintiff to Ilarrlfon's Wharf, Irongate, from whence 
they V^e’ forwarded by water to the defendant. 
Sometimes they were booked at the wharf, and fome- 
times they were not; but till the parcel in queflion, 
which never reached him, they had always arrived 

fafe. 
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fafe. A fervant of the plaintiff was the only witnefs 
to fpeak to the delivery of thefe two dozen. He 
ffated, that he took them to HarrifotCs Wharfs and 
left them on the premifea there, with a dire£Uon to the 
defendant, piled up»among other goods; he had no 
receipt for them, nor was ahy entry refpeding them 
made in the wharfinger’s books; he faw a man upon 
the wharf whom he believed to be a fervant ®f the 
wharfinger, but he did not know his name, and 
(liould not be able to recognize his perfon; he had no 
converfation with the wharfinger or any other perfon 
upon the premifcs. 



SUCKUAK 


V.. 

JLbvi. 


It was objected, for the defendant, that here was 
no fufficient evidence of a delivery to charge hint, as 
the goods had not been booked in his nam*e at the 
wharf, and he would have no remedy over againll the 
wharfinger. 

On the other fide, they contended, that no receipt 
or booking was neccflary. According to Duitoti v. 
Solomonfotiy 3 Bpf. &Pul. 582, and other cafes, a de¬ 
livery of goods to a carrier or wharfinger is a delivery 
to the purchafer. The delivery of tljefe goods 011 the 
wharf, in the prefence of a perfon who appeared there 
as fervant to the wharfinger, was fufficient. Goods 
fo delivered before, had fafely reached their deftina- 
tion; and this muff be confidered the effabli/hed mode 
of dealing between the parties. 

* • 

Lord Ellenborough. A delivery of goods to a 
•carrier or wharfinger with due care and diligence, is 
fufficient to charge the purchafer; but he has a right . 

£ e 4 to 
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B0CKMAN 


V* V. 

Livf> 


to require} that in making this delivery -due care and 
diligence fliall be exerciled by the feller. Before the 
defendant can be charged in the prefent inflance, he 
muft be put into a fituation Ifo refort to the wharfinger 
for his indemnity. But no receipt was taken for the 
chairs j they were not booked j and no perfon belong¬ 
ing to the wharf is fixed with a privity of their being 
left there. The plaintiiT was bound to procure them to 
be booked, or to deliver them to the w'harfinger hlm- 
felf, or fome perfon who can be proved to be his 
agent for the piypofe Qf receiving them. The perfon 
upon the wharf when the chairs were left, might be 
a thief, watching for an opportunity to purloin them; 
the defendant therefore is not fumiflied with a remedy 
over againfi: the wharfinger, and is not himfelf liable 
as purchafer of the goods. 


Verdift for the defendant. 


'Tark and Comyn for the plaintiff. 
Garrow, A. G,, for the defendant. 


[AttornicSy Pope and Ruffdl.^ 


Vide Clarke v. Hutchins, 14 Eaft, 47J. Cothay v* Tute, 
mntc^ 129. Strong v. Laing, pqft* 


BsKtAMIlt 
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Beniamin v. Bank of England. 
'J'ROVER for a Bwk of England note for ^^40.' 

The plaintiff, being the holder of this note, paid it 
in difcharge of a debt to one Jacobs. Jacobs pafled 
it to one Phillips, who prefented it for payment at the 
Bank. There it was flopped, on the ground that it 
was one of feveral notes obtained by means of a forged 
cheque from Glynn and Co., the bankers. Phillips 
thereupon threatened to arreft Jacobs for the £^o., 
and this fum was paid to Phillips by Benjamin, the 
plaintiff. • 

Lord Ellenborouoii ruled, that under thefe cir- 
cumftances tJie aftion ought to have been brought in 
the name of Phillips, and could not be maintainejl by 
Benjamin, who had parted with his property in the 
note, and had no interefl in it at the time it was 
flopped by the Bank. 

Plaintiff nonfuited. 

Park and Andrews for the plaintiff. 

Garrow, A, G., for the defendant. 


Thuifday, 
Juoe i7« 

A* paid a Bank 
of England nat« 
to B., who paid 
it to C., who 
prcfent^ It at 
the Bank, wheM 
it was ftoppod^ 
on the ground 
that it had been 
fraudulently ob* 
taincd from a. 
former holder.-*- 
Held that altho* 
A. thereupon 
paid the amount 
of the note to 
C.| in dilchargn 
of the debt duo 
to liim B*, 
Ar could not 
maintain troyer 
for the note 
againft the Bank 
of England. 


[Attomies, Jfaact and Kaye^ 


Vide Goggerley v. Cutlibert, 2 N. R. i;o. 


t 

Moasi 
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Morse and others;,, Aflignees of T. A. Kerrison, a 
Bankrupt, d, Williams and others. 


Where a Sum of 
money bus been 
lo^ed with a 
pHty to indem- 
■ify him agtiaft 
Ulis of exchange 
he has accepted 
for the accom* 
modatioQ of ano* 
theri an a£Hon 
wiUnotUeagainft 
him to recover 
the money while 
the bills are ouu 
ftandingf altho* 
the ilatute of lU 
mitacions has run 
upon them. 


jyj^ONEY had and received to recover the fum of 
jf886. I or. under the following circumltances: 


Sir Reger Kerrifon deceafed, and T. A. Kerriforty 
the bankrupt, were in partnerfhip as bankers at Nor¬ 
wich, Between the years 1784 and i 8 o 5 , the defen* 
dants, who are bknkers’ in London, accepted for them 
certain bills of exchange, to the amount of j^886. lor. 
which have never yet been taken up or prefented for 
payment. Sir Roger Kerrifon died the i6th June 1808, 
and a commiflion of bankrupt was fued out againft 
T. A, Kerrifon on the 30th of June in the fame year. 
The defendants then having a confiderablc balance 
belonging to him in their hands, paid over the whole 
of k to the plaintiffs, except the fum now in difpute, 
w'hich they claim to retain for the purpofe of anfwering 
the outflanding bills they had accepted. 


Gar row t A. G,., contended, that they had no longer 
a right to do fo, as it mnft be prefumed that the bills 
were fatisfied j and, at any rate, as more than fix 
years had elapfed fince they refpeftively became due, 
the defendants were fulliciently protected by the ilatute 
of limitations. 

f 

Lord Ellenborouch.~1 fee no ground on which 
I can prefume that bills are fatisfied which are allowed 
to be outflanding; and I do not think the defendants 
, are 
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are to be driven to plead the ftatute of limitations to 
adlions on their own acceptances, which they know 
they have never paid. They have a right to retain 
the money till the bills are properly accounted for, or 
fome fatisfadlory arrangement is made for their indem* 
nity. • 

Plaintiffs nonfuited. 

Garrowy A. G. and Gurney, for the plaintiffs. 

Fork and Tindal for the defendants. 


4 «» 

1813. 

Vi «i/ 

MonsB 
and others, 
A0ignee*8 of 
T.A. Kjta. 
itisoH, a 
EankrupC, 

V. 

WlUIAMI 
and othera. 


[Attornif^, IVin'lns niul Sliairf» \ 




CASES 


ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. b; 

« 

At the Sittings after Trinity Term, 
53 George III. 


FIRST SITTINGS AFTER TERM AT WESTMINSTER. 


1813, 

Thurliiay, 
July 8. 

A peace officer 
may julUfy tak¬ 
ing a peribn into 
cuftody charged 
vfith a felony^ 
although no fe¬ 
lony was com¬ 
muted* 

The iamc rule 
ilated to have 
been laid down 
by Buller* J. 
with rtfpedt to 
a breach of the 
peace* 


Hobbs, Gent, one, &c. v, Branscomb, Drink- 

water, AND OTHERS. 

« 

V 

'^HIS was an aftion for falfe imprifonment, to which 
Branfeomb and Drinkwaier pleaded the general 
iffue, and the other defendants futFered judgment by 
de&ult. 

The plaintiff, who is an attorney, was employed by 
Mrs.Rye to recover a legacy for her of £iyo. After 
fome litigation, a meeting took place for the purpofe 
of paying it. The executors from whom it was due 
then told out the money in Bank of England notes. 
Mrs. Rye, not being able to read, gave the notes to 
the plaintiff, that he might fee they were right. He 
counted them over; but inllead of returning them to 
her, put them in his pocket, faying he had a demand 
upon her for his bill, (which amounted to about A2o.') 
and that he would fettle with her by and by. Under 
the advice of the other defendants, who had fuffered 

judgment 
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judgment by defeult, (he immediately called in Branf- 
comb and Drinkwatcr^ who were condables, accufed 
him of having (lolen her money,, and gave him in 
charge for the felony, defiring that they vrould carry 
him before the Lord Mayor. They accordingly took 
him to the Manfion Houfe,* where the notes were 
rellored to Mrs. Rye. 

Park, for the plaintiff, infifted, that the officers 
could not juflify the imprifonment, as no felony had 
been committed. • • 

Garrow, A. G. contrS,, cited Samuel v. Payne, 
Doug. 358. and the MS. note of a cafe of fV\lUams 
V. Dawfon, ruled at Nili Priusin X788 by Mr.'Juftice 
Buller, in which that learned Judge laid down, that 
“ if a peace officer of his own head takes a perfon into 
cuftody on fufpicion, he mufl: prove that there was 
fuch a crime committed; but that if he receives a per¬ 
fon into cuftody, on a charge preferred by another of 
felony or breach of the peace, there he is to be con- 
ftdered as a mere conduit, and if no felony or breach 
of the peace was committed, the perfoij who preferred 
the charge alone is anfwerable.’* 

Lord Ellenborough faid, this rule appeared to 
be reafonable, and that very injurious coitfequences 
might follow to the public, if peace officers, who 
ought to receive into cuftody a perfon charged with a 
felony, were perfonally anfwerable, (hould it turn 
out that in point of law no felony had been'committed. 
Xiis Lordffiip therefore direfled a verdi( 5 t for the de« 

9 fendants 


4 »* 



Hobbs, Gent, 
one, 


V. 

Branscomb, 
Drinkwa- 
TBR, and 
othen* 
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Hosas»Gent. 

ooe»&c. 

V. 


BRAMSCOMBj 

Duihkwa- 
TSBj and 
other*. 


fendants Branfcmb and Drinkwater; and the jury 
afleiled the damages againfl: the others at is. 


Park and E. Lawes for the plaintidl 


Garrew, A. G. and Marryatt, for the defendant. 


[Attornies ffobbs and NhvntaH.‘\ 


But if Be be aiTcfted by mif- rant, believing him to be A.»» 
take under a warrant agaiiift A. liable to an action of falfe im- 
the keeper of a prifon> to whom prifonment at B«’s fuit. Aaron 
he is deliveredt and who detains v, Alexander, ante, 35. 
him in cuftody under the war- 


ADJOURNED SITTINGS AT WESTMINSTER* 


ThurfJsy 
July 15, 


Watchorn V. Langford, and others. 


u aftiott ott a policy of Infurance, executed 

draper, infures by the defehdants as Directors of the Eagle Infur> 
trade, houfehoM Ruce ofHcc; whercby the plaintiff, a coach>plater and 
Sng^’a^wi cow-keeper in Newton Street, Holbom, infured for one 

J^ucyS’nftfire* September iSii to 39th September 

this wiu not pro- i8 IS, hls' ** (lock In trade, houfehold furniture, //ne/t, 

wearing apparel, and plate.” 

quently purebaf* • 

ed on rpecuU* 

woriJalSAe ^ *>appened in the plaintl/Ts premifes on the 
policy mull be 13th of Augufl 1812, and confumed (amongft other 

houfehold linen or linon ufed by way of apparel. 

things) 


4 
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things) a large (lock of linen*drapery goods, which 
a ihort time before he had purchafed on fpeculation. 

One item of the plaintiff’s demand was for the value 
of thefe goods, which, it was contended, were pro- 
te£fed by the policy und^ the denomination of 
“ linen/* 


Lord Ellekbo ROUGH. —I am clearly of opinion 
that the wprd ** Linen ** in the policy does not include 
articles of this defcription. Hq^e we pray apply nof- 
citur k fociis.** The preceding words are bou/ehold 
furniture** and the fucceethng, “ wearing apparel** 

The “ linen** mull be “ houfehold linen or apparel** 

• 

_ • 

The caufe was afterwards referred. 

Jervis, Scarlett, and D. Pollock, for the plaintiff. 
Garrow, A. G., and Park, for the defendants.* 





Watchoks, 

v.> 


Lanovobo 
and othert.. 


[Attorniei, IVwd and Beetham^l 
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4 *% 


Tlniriiky, 
Jul^ IJ. 


Ellis v. Shirley. 


In in adioii by a 
bankrupt agninft 
his affignec to try 
the validicv of 
the commifTinn, 
if tliere be no 
notice under Sir 
S. Romilly’s nit, 
the proceedings 
arc only prim a 
facie evidence for 
the defendant, 
and the plaintiff 
may call wiinefTls 
to contradidt the 
depoOtions re- 
fpedting the crad- 
ing, petitioning 
creditor’s debt, 
or ad t of bank¬ 
ruptcy* 


'HIS was an a£l:ion of trefpafs to try the validity of 
a commiffion of bankrupt which iffued againft 
the plaintiff on the petition of the defendant, and 
under which the defendant was chofeii affignee. Plea, 
the general iflue. 

No notice was given by the plaintiff under Sir S. 
Romilly’s aft, that he meant to difpute the validity of 
the commiffion. 

It was proved that the defendant as affignee, ordered 
the plaintiff’s goods to be feized by the mefTenger, 
who took pofleffion of them accordingly. 


On the part of the defendant they put in the com¬ 
miffion and the proceedings under it, as in Simmonds 
V. Knightt ante 251. 

The plaintiff’s counfel then propofed to give evi¬ 
dence to difprove the petitioning creditor’s debt ffated 
in the depofition on which the plaintiff was declared 
bankrupt. 


On the other fide it was contended, that by the 
late aft of parliament, 49 G. 3. c. isi. f. 10. where 
no notice is given, the proceedings under the com- 
. miffion, if fufficient upon the face of them, are con- 
clufive‘evidence of the trading, petitioning creditor's 
debt, and aft of bankruptcy. The objeft of the 
aft was to prevent the neceffity of the affignees bring¬ 
ing evidence in fupport of the commiffion, unlefs 

they 
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they had previous notice that it was difputed; and 
that object would be entirely fruftrated if in every cafe 
the proceedings might be ^Ifified. The alfignees, to 
avoid being t^cen by furprize, mull then always comjB 
prepared with witnedes to fupport the commiffion, in 
the fame manner as before the a£k pafled. 

Lord Kllbnboilough. —Where no notice is giveo, 
the a£l makes the proceedings evidence to be re¬ 
ceived of the petitioning creditor’s debt, and of the 
trading and bankruptcy.’* But I cannot give more 
efie^ to the depofitions before the commidioners than 
to the viva voce teftimony of witnelles adduced at the 
trial. The proceedings are primd fade evidence, but 
not conclulive. Where an a£lion is brought againft 
adignees by the bankrupt, who difputes the validity of 
the commidion, it is not very likely they diould be 
taken by furprize. At any rate, 1 am of opinion it is 
competent to the plaintiff to difprove the petitioning 
creditor’s debt. 





£uw' 


V. . 

SKnturJ 


The evidence was accordingly received, and the 
jury found a verdiA for the plaintiff, with j£’ 2 o. 
damages. 

A new trial was afterwards granted on payment of 
coils. 


Jervis and Marryat for the plaintiff. 
Topping and Scariett for the defenckmt. 


£iMtQi|Uct, Gtl0» ind 



Vofc. m. 


Ff 
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Thurfdi^t 
tvif 15; 

If a* written con- 
Cn^ for the foie 
of goods fpeciiie* 
no time for deli¬ 
vering them, in 
an action i&r not 
delivering them, 
k is not compe¬ 
tent for the de¬ 
fendant to give 
parol evidence 
that it was a con¬ 
dition of (ale that 
the g(X}ds (hould 
he taken away 
immediately, or 
that by the iifage 
of trade where 
goods are fold 
to be delivered 
at a diftant day, 
the time is al¬ 
ways^ mentioned 
in the written 
contrafl. 

Although the 
purchafer of 
goods negledls, 
after notice, to 
oaxiy them away, 
the fcDcr has no 
right on that ac¬ 
count to re*fell 
them. 


Greaves v, Ashlik. 

'J'HIS was an adion for not delivering 50 quarters of 
oats fold to the plaintiff on t^e 16th March 1810, 
by the following contra£f^ iigned by the defendant's 
agent : 

“ Sold to John Greaves 50 quarters of oats at 
** 45s. 6dt per quarter, out of 175 quarters. 

** J. Stevenfon for J. Afhlin." 

'$ 

The plaintiff' at the fame time received a delivery 
order. The defendant, on the 23d March, com¬ 
plained to the plaintiff that the oats were not carried 
away, ^nd gave notice, that if they were not carried 
away immediately, he fhould re-fell them to other 
perfons. The plaintiff ftill neglecting to carry them 
away, the defendant re-fold them accordingly, at 51s. 
per quarter. 

r 

0 

The defendant's counfel at firfi: attempted to prove, 
that his agent had verbally made it a condition of the 
fale, that the plaintiff fhould take away the oats imme¬ 
diately, and had abated 6d. per quarter of the price 
originally offered, in expectation of his agreeing to 
do fo. But — 


Lord Ellenborougii was of opinion, that it was 
not competent to the defendant to give fuch evidence, 
as it ■ materially varied the contraCf, which had been 
reduced into writing; and he cited Meres v. Anfell^ 
3 Wilf. 275. His Lordfhip was likewife of opinion, 
that a witnefs could not be alked, whether, according 
to the ufage of the corn-market, if corn be fold to be 

delivered 
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delivered at a didant day, the time Ihould not be 
inferted in the contrad ; as that was only an indireA 
method of giving parol evidence to yary the written 
contract. 



Grbaves 





Ashliv. 


The defendant’s cdunfel tljen infided, that he was' 
entitled to re-fell the oats in the manner he had done, 
the plaintifiF not having carried them away in a reafon- 
able time after notice. Under thefe circumdances, 
the contraft might be confidered as diflblved, and the 
property in the goods re-ved«d in the defendant. 

• • 

Lord Ellenborough. —If 'the buyer does'hot 
carry away the goods bought within a reafonable time, 
the feller may charge him warchoufe room; or he may 
bring an aflion for not removing them, fhould'he be 
prejudiced by the delay. But the buyer’s neglect does 
not entitle the feller to put an end to the contraft. 
When a farmer fets out his tithes, and gives the parfon 
notice to take them away, he may bring his aftion;^ if 
the latter does not do fo within a reafonable time; 
but the parfon’s ncgleft does not reved in the farmer 
the property in the articles fet out. In this cafe the 
notice given to fetch away the goods could not difcharge 
the defendant from his contrail, nor Empower him to 
fell the property of the plaintiff. 


The plaintiff had a verdift ^r the difference between 
the price at which he bought the oats and the fum for 
which they were refold. 

Par^ and No/an for the plaintiff. 

Garrow, A. G. and Com/» for the defendant, 

0 ■ —.. . . ■ . . . . . . P —ail 

yUt Laogfort V. Adminiftratrix of Tyler, Salk, j is, 

Ff» 



Cases at kisi prim. 




ADJOURNED SITTINGS AT GUILDHALL. 

t 


V^ednelHay, THOMPSON V. InOLIS and OthcTS. 

July aS. 


Where the cW- ^T'HIS was an adtion of covenant on a charter-party, 

for a voyage from to Tobago and ^ck; 

^enirnTd to'*'* thereby the defendants covenanted to load or caufe to 
and difpatch [jg loaded on board the fliip at TobagOy a full and com* 
join the convoy plete cargo of produce, and to difpatch her therewith 
appoiMed 1 o*faii for Londotty in time to join the convoy that Ihould be 
nSTea^on appomted to fail from the Wejt Indies for Great Britain 

on the ift of Auvuft, 

field thtt he vfas ^ ^ 

Lable for not 


The fflip arrived at Tobago on the 8th of July^ and 
.by the aad of ready to take in the homeward cargo on the 14th, 

July, the day the . , , . , . r l j 

Weft India con- There was time to have loaded her berore the 22Qf 


toy pafled the 
Ifland of Tobago, 
although he of¬ 
fered to load her 
with a complete 
cargo if (he 
would ftop a fev/ 
days leaser. 


when the convoy failed from Tobago. On that day, 
only a fmall quantity of goods had been fupplied, but 
an offer was made to the captain of a complete cargo 
if he would fto'p a few days longer. He refufed to do 
fo, and failed away for England. 


Topping, for the defendants, contended that the 
(hip was bound to wait at Tobago dll the iff of Augull. 
If ihe had done fo, fiie would have been completely 
loaded and difpatched on that day. Thus there had' 
been no breach of covenant on the part of the freight¬ 
ers, who were prevented from loading a full cargo 
by the defoult of the captain. 


Lord 
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Lord Eljlenborough. I think the captain was at 
liberty to fail from Tobago on the aad, the day when 
the convoy pafled that ifland. The covenant muft 
receive a reafonable conftfuflion. Had the Ihip not 
arrived in time to be Ibaded by the 2 2d, the cafe would 
have been different; but as me was ready to take in 
goods for the homeward voyage on the t4th of July, 
the charterers were bound to have fupplied her with a 
full cargo before the time when the general Weft India 
convoy palled by the ftation where fhe lay. Even if 
the captain might have been able aftefwards to have 
overtaken it, he was not bound to wait for the con¬ 
venience of parties, as he mull thereby have encreafed 
the rifk of capture. 



THoitnoa 
V. • 

iNCLiSami 

Athbrr. 


Verdict for the amount of dead freight cltumed. 


Park and Carr for the plaintiff. 


Topping and Warren for the Defendants*. 

[Attomies, Falcon^ and Gre^ ^ Ccijicid."} 


Harmak V. Vaux. 


July zS. 


was an aflion to recover an average loft where there !■ 
upon a cargo of barley infured by the defend- 
ant at and from Limerick to OportQ, Lijbon and Figpteras* 

The policy contained the ufual memorandum, warrant- j*.?”? 

ing com free from average, unleft general, or the jhip during the vojf* 

- ij it 

m pranaea. forced e-Oiore br 

the wind, or m 

driren on a batik, and remiune faft for any time, tbia b a fuffiebnt ^xatsSag to do awaj the eflTc^ of 
the witmot/t although the ihip ii tK>c prored to havi tberebj meived any material da^e. 


Ffj 


As 
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As the fhip was proceeding down the river fronx 
Limerick, and was off Scaiery IJland, the wind, which 
was moderate, fuddfenly took her a-head, and flie went 
Vau<. a-fhore, ftern foremoft. There flie remained faft for 
two hours, till the tide {lowed, when (he got off and 
proceeded on her voyage. A witnefs ffated that fhe 
. muff have ffrained a gqpd deal while lying on the 
ground; but when Ihe again doated it was not per. 
ceived that ftie had fuffained any injury. On her 
arrival at Oporto the barley was found confiderably 
damaged. She* experienced ftormy weather on her 
paffage thither. The only queffion was, whether the 
Ihip had been Jlranded within the meaning of the 
memorandum. 

t 

c 

Scarlett for the defendant, contended that it muff 
be a ffranding, from which a reafonable prefumption 
aril'es that the cargo has been damaged. • If there 
was evidence that any damage had been produced 
by the ihip being a-ground, then it fulfflled the con. 
‘ dition, and rendered the underwriters liable for any 
average lofs that occun-ed from that or any other 
caul'e. But for this purpofe it was not enough that 
a ihip fhould be left dry for an hour or two on a 
mud bank, in a river,—a circuinftance perpetually 
happening, without being conlidered a mifehance. 
He menrioned a cafe lately decided in the Exchequer, 
in which he had been counfel, where a much ffri^er 
conftruftion was put upon the word Jiranding. A 
ffatute provides, that goods where the ftip is Jlranded 
or wrecked, lhall not be liable to duties. A Ihip wgs 
caff a-ihore at the mouth of the river Merfey, and 
the cargo unloaded. But becaufe the huU of the 

ihip 
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Ihip was not materially injured, it was held upon an 1813. 
information filed by the attorney general, that the fLuMAw 

goods were liable to the duties. . v.. 

• Vaux. 

Lord Ellbnbor©ugh.~I make no doubt that 
was a very found conftru&ion of a fifcal law. But I 
am of opinion there was here a clear branding.within 
the meaning of the memorandum. It is not merely 
touching the ground that confUtutes a branding. If 
the ihip touches and runs, the circumftance is not to 
be regarded. There fhe is never in a.quiefcent fiate. 

But if (he is forced a-ihore, or is driven on a bank, and 
remains for any time upon the ground, this is a ilrand- 
ing,without reference to the degree of damage fiie there- 
by fufiains. To remove all doubt upon the quefiion, 
this claufe is introduced. The ilranding is a'condition 
precedent, and when that is fulfilled the warranty 
againft particular average ceafcs to have any ope¬ 
ration. 

_ • 

The plaintiff recovered the amount of his demand. 

Park and Marryat for the plaintiff. 

Scarlett and Storks for the defendant. 

[Actorniei, Caunun and MillBi] 


So a fliip having run on fome 
ivoodcn piles four feet under 
water, ere£led about nine yards 
from the fhore to keep up the 
banks of the river; and having 
lain on tbefe piles till they were 
cut away ;~thi9 was held to be 
a branding within the meaning 
of the memorandum* Dobfon 


v* Bolton, Marih* 239. But it 
was decided that there had been 
no fueh ftranding, where a ihip 
in the river Thames was run 
foul of by two other vcfTels, 
and being thereby driven a- 
ground, remained fail for an 
hour. Baring lionklpj 
Marfliy 240* 

f 4 



m 


IIA& 2 S AT N 1 S{ FRIUS« 


Rex V. Ver^lst, Efq, 

< r 

m^forpTijltfy ^J^HIS was an indiftment for perjury in ah anfwer 
before a furro- gjj allegation iu the ecclefiailical court. The 

gate in the ccclc- ^ ^ 

Hafticai coart, mdiament lifted that on the 2d day of December 
perfou who ad- 1811, a Certain allegation was exhibited in the conlif* 

Tth h!ving*rted torial and epifcopal court of London, before the 
ss a fumi'Me is worjftlipful Samusl Peaue Parfon, do£tor vF lavs^ and 

fumuent piitnil , * t • 

facie evidence of furrogate of the Right Honourable Sir Wm. Scott 
appoirted anu knight, doftor of laws, vicar general of the Right 
to admimttw"the Revcrcnd Father in God the Lord Bilhop of London, 
if it a oflirial principal of his confiftorial and epifcopal 
j^ir that the coutt of London, by and on the part and behalf of 
allied roV Elmabcth Amelia Verelji^ wife of the defendant, in a 

Jio‘7wfoch re-” certain caufe then depending, and before them infti. 
(juires that no tutcd in the faid court by the faid defendant, for the 

judicial aft lhaU re • j- j /• • c 

be fpeeded by purpofc of proconng a divorce and reparation from. 
judy,"uniefrjn bcd, board and mutual co-habitation with his faid wife 

the re^ftrarw rcafott of adultery. Mrs. VerelJPs allegation^ im- 
tiis deputy, or putinff adultery to the defendant, was then fet out. 

Other perfonsby ^ i i r i « , 

law allowed in Thc mdiftmciit proceeded afterwards to aver, that the 
ippointmloMs a faid allegation was admitted by the faid court, and 

rve^menrthat'L defendant on the 12th July 1812 came in 

M authority to perfon before the faid Samuel Pearce Parfon furrogat^ 
fttb uneptived. as aforefaid, alid was fworn and took his corporal oath 
. before him, that his anfwer to the matters in the faid 
(illegation fhould contain the truth, the whole truth, 
and nothing but the truth, 'mrhout favour or affedaoi) 
fO his own caufe, the faid Samuel Pearce Parfon having 
^pmpetent authority to adminifter the laid oath; and 

that 


T 


tut^d in the faid court by the faid defendant, for the 
purpofe of procuring a divorce and reparation from 


tiis deputy, or 
* other pc^ns by 
law allowed in 
thnt behalf, his 
appointment is a 
nullity, and the 
averment that he 
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that the faid defendant upon his oath exhibited as 
true his anfwer in writing to the matters contained in 
the faid allegation. A part of the.anfwer was then let 
forth, upon which the aHighments of peijury were 
framed. Plea, not guilty. 







Ybriut. 


The original anfwer was put in, which had been 
fwom to by the defendant before Dr. ParfoUi as fur- 
rogate of Sir Wm. Scott, and it was proved that 
Dr. Parfon had been in the habit of a^ing in that 
capacity, , , • 


The defendant’s counfel ot^efted that evidence was 
necelfary of Dr. Farfon*s appointment; otherwife, the 
averment would not be fupported that he had* compe¬ 
tent authority to adminiHer the oath. Credit is given 
to the judges and magiHrates of the common law, that 
they are duly appointed to the offices in which they 
aft, but this has never been extended to the eccleliaf- 
deal courts, which are not courts of record, and wKich 
have always been looked to with peculiar jealoufy. 

Lord Ellenborough.— -I think the fa£h of Dr. 
Parfon having ailetl as furrogate, is fufficient primd 
facie evidence that he was duly appointed and had 
competqit authority to adminilter the oath. 1 cannot 
for this purpofe make any dildndion between the 
ecclefiallical courts and other jurifdiQions. It is a 
general prefumption of law that a perfon a£ling in a 
public capacity is duly authorized fo to do. (a) 


(d) Eex Vi a Campb. 1 

♦ 




1 
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Hex 


VSRXLST. 




The defendant’s counfel then put in the regiftrar*s 
book, containing Dr. Parfons appointment by Sir 
Wm. Scott. This entry was in the hand-writing of one 
Grejan, the regiftrar*s clerk ‘ and bore date 14tli May 
1793. ^ appointment was in'the common form of 
an ad of court; but ini^ead of being authenticated in 
the ufual manner, was dated to have taken place, 
“ Prefent Notary Public.*' There was not 

the name of any notary mentioned, and neither the 
regiltrar nor his deputy had been prefent at the time. 
Parol evidence was given, that by the pradice cf the 
ecclefiadical courts, a notary public, or fome higher 
officer, ffiould be prefent at every ad of court for the 
purpofe of authenticating it. In confirmation of this. 
Can, lii was cited, whereby it is declared, that “ No 
chancellor, commiffary, archdeacon, official, or any 
other perfon ufing ecclefiaftical jurifdidion, (hall fpeed 
any judicial ad either of contentious or voluntary jurif¬ 
didion, except he have the ordinary regifter of that 
court, or his lawful deputy ; or if he or they will not 
or cannot be prefent, then fuch perfons as by law are 
flowed in that behalf, to write or fpeed the fame, 
under pain of fufpenfion, ipfo fado.** Upon which 
Gibfon obferves, “ And this is according to the rule of 
the antient canon law ; which, to prevent falfifications, 
requireth the ads to be written by fbme public perfon 
(if he may be had) or elfe by two other credible per- 
IbnSy and the credit which the canon law gives to a 
notary public is, that his tefiimony (hall be equal to 
that of two witneflcs.” Gibf. 996. 3 Burn. Eccl. Law 
985. It was argued that on thefe grounds Dr, Par- 
/on\& appointment was a nullity, and that he had no 
authority 19 adminifier the oath. 


ITie 
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The counfel for the profecudon contended, that Dr. 
Parfon having aded as furrogate for twenty'years with¬ 
out his authority being queftioned. in the ecclefiaftical 
court, a judge and jury* at nifi prius ought not to in¬ 
quire into the mannA: of his appointment; that if they 
did, they might flill prefume a notary was prefent, 
although a blank was left for the name in the entry ; 
that the entry was not the appointment, but only the 
evidence of it; that the appointment might be regular 
although the entry was deficient; and that even if no 
notary was prefent, it did notibllow. that the appoint¬ 
ment was a nullity, although the judge might be liable 
to furpendoii. 

Lord Ellenborough.-— I cannot fhut ou{; Evidence 
that Dr. Parfon was not duly appointed a furrogate, 
however long he may have aflied in that capacity. The 
prefumption arifing from his acting, only Hands till the 
contrary is proved.-—The canon requires that eve^ a£l 
either of contentious or voluntary jurifdidion (hall take 
place in the prefence of the regifter or his deputy, or 
fuch other perfon as is by law allowed in that behalf. 
The appointment of a furrogate is an a^ of voluntary 
jurifdifdon. To be valid, it ought* therefore to take 
place in the prefence of the regifter, or his deputy, or 
fuch other perfon as is by law allowed in that behalf, 
that is to fay, of a notary public. But Dr. ParforCs 
fuppofed appointment did not take place either in the 
prefence of the regifter, or his deputy, or of a notary ^ 
public. 1 muft judge of the manner in which it took 
place by the entry which records it. That entry leaves 
a blank for the name of a notary public. This affords 
evidence that a notary public was the officer meant to 

authenticate 
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authaitkate the a£t, but that no one attended. I am 
therefore of opinion, that the allegation that Dr. Par- 
fon had competent authority to adminifter the oath is 
negatived. Such authority wbuld have been conferred 
by an appointment according to the canon, in the pre« 
fence of the regifter or his deputy, or a notary public. 
An appointment contrary to the canon, where no fuch 
perfon was prefent, I muil: treat as a nullity. 

The Defendant was thereupon acquitted* 

< 

r> 

Scarktt and Bolland for the profecution. 

Parkf Toppings Gurney, and Alley for the Defendant. 

[Attornics Clarke and Harmer,'\ 


It feexneth eWr that no ** davit made before perfont 
oath whatfoever taken before falfcly pretending to be au- 
“ thofc who take upon them to ** thorized by a court of jullice 
adminifter jullice by virtue of «to take affidavits, in relation 

an authority feemingly co- ** to matters depending before 

lourable, but in truth un- ** fuch court, can properly be 

<• warranted and merely void, •• called perjury, becaufe no af- 

** can ever amount to perjury iidavit is any way regarded, 

** in the eye of the law ; And unlefs it be made before per* 

from the fame ground it “ fons legally intruded with a 

** feemeth alfo clearly to follow, power to take it.” i Hawfc* 

that no falfe oath in an affi* F.C, c. 69. £.4. 
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Inolis V . Vau^. 




T^HIS was an aftien on a policy of iafurance on the • “p, 

■ , r / fafured to Mir. 


fliip Sfeculathrif at and from Liverpool to Mar- 
tinique, and all or any of the Windward and Leeward 
Illands, with liberty to touch at any ports or places 
whatfoever, to take on board and land goods, llores, of her cugo at 

o ,, Martinique, and 

OtC. faded with the 


The fhip failed from Liverpool on the 13th Match 
1811, and arrived at Martinique about the aoth May 
following. There the captain difpofed of all his out- 


refirfue to And* 
gut, where ihe 
was vnrecked 
while ftopiuiog 
partly to cupm 
of the reiidue of 
the outward car* 


ward cargo, except a fmall quantity of lime and bricks. 

o ^ r T j obtain a home* 

With thefe he failed for Antigua^ where he arrived on ward cargo, . 
the 3 id of the fame month. Here the Ihip lay till tRe 8 th unduwriten 
of July, when (he was wrecked in a hurricane, with the 
lime and bricks dill on board. The captain had not 
been able in the meanwhile to obtain a freight hchne ; 
and being now examined as a witnefs, he dated that 
he dopped at Antigua partly to difpofe of the outward 
cargo, and partly to procure a homeward cargo. 


llie plamtiiF*s counfel contended, that the under¬ 
writers continued liable on the policy at the time of the 
lofs^ as the outward adventure was not then com¬ 
pleted. There being no market for the lime and bricks 
at Antigua^ the fhip had a right to fail, imder the pro- 
tefHon of the infurance, to any of the other windward * 
or leeward iflands, fo that Die took them in geographi- 
’ cal order, and according to the common courfe of 
navigation. 

Lord 
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ImOI.18 


Vaux. 


lliurfdax, 
July ft9> 

Under 1 plea of 
the general ilTue 
to an adion of 
•ilumpfit agaiuft 
hufband and wife 
for goods fold to 
the^wife before 
the marriage^ it 
ta competent to 
prove that (he 
was then married 
to another hul- 
hand who ftdl 
ilivt. 


Lord Ellenborough. —^The captain had no right 
to mix up together the two objedts, of dlfpoflng of the 
remnant of the outward cargo, and procuring a home¬ 
ward cargo, at the rifk of .the underwriters on the 
outward voyage. When the difpofal of the outward 
cargo ceafed to be the- foie reafon for his flay at 

Antigua, thefe underwriters were difeharged. 

« « 

Verdidl for the Defendant. 
Park, Carr, and Erjkme for the plaintiiF. 

t 

Scarlett and Storks for the defendant. ^ 

[Attomies, Gregg and 


< 

Vide Emerig, tom. 1. p.72. accm 


Cowley v. Wm. Robertson and Mai^y his Wife. 

JNDEBITATI/S affumpHt for goods fold and deli¬ 
vered to the wife before her intermarriage with the 
defendant Wm. Robertfon, which flie promifed to pay 
for. Plea, non alTumpfit. 

i. 

It was proved that the goods were fold and deli¬ 
vered to the defendant Mary, before.her intermarriage 
with Wm, Robertfon, and while fhe was living as the 
widow of one Matthew Tittery Gilley. 


Park 
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Park for the defendants propofed to prove that this 
Matthew Tittery Gilley was then and ftlli is alive. 

i 



Toppings contra^ mainlined that this was not com- 
petent evidence under the general ilfuc, and that biga- Mart ht» 
my could not be fet up as a defence to the action. Wife. 


Lord Ellenborouoh. The defendant Mary did 
not undertake in manner and form, if ihe had a hulband 
then alive. By law, (he was incompetent to enter into 
any contract; the previous coverture therefore,fupports 
the general iffiie. Nor do I think there's any efloppel 
to prevent the defendants from giving it in evidence. 
The plea, as framed, is no acknowledgment that they 
are huiband and wife. They are only conneded on 
the record by being fued jointly. Although ihe* fliould 
have married a fecond time, her former hufband being 
ftill alive, it does not neceflarily follow that fhe was 
guilty of a crime for which ihe is liable to puniih- 
inent. . 


It was proved that ihe was married to M. T. Gilley 
on the 24th Dec. 1791 ; that he foon afterwards went 
to Barhadoes j that for feveral years no accounts of 
him were received ; that in 1805 lh*e and his family, 
believing him to be dead, went imp mourning for him; 
that on the 3d July i8o8 Ihe married the defendant 
Rohertfon ; and that lince the commencement of the 
aftion a letter has been received from Gilley, ilating, 
that after many ftrange adventures he had returned to 
Barhadoes, and making anxious enquiries after fiis wife 
.and child. 

The Plaintiff fubmitted to be nonfuited. 

Topping 
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iiUav. hit 
^ife. 
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T(^m% and Gittney for the Plaintiff. 

/ 

Park and Marryat for the Defendants. 


[Attornfef» Sv^ and iS^k.] 


Thuriday, 

July 

ITt^ere goods 
wcr« infured 
** at and from 
Jjondon to Que- 
Wc> warranted 
free of prticular 
«venge>” and the 
ihip waf driven 
back from the 
banka of Mew- 
jfoundbnd and 
obliged to put 
into Kinfaley 
where it’was im- 
fofliUe to repair 
her fo as to en¬ 
able her to com¬ 
plete the voyage 
the fime feafon, 
and the goods, 
wluchthou^ not 
of a perShable 
nature were co‘a 
certain degree 
damaged, could 
not be forwarded 
the ftme fcaibn 
by any ether con¬ 
veyance 
^lat the allured 
ebuJd not by 
giving notice of 
abandonment 
come vpfQ 
undcrwritciB ftr 
• total loft. 




Amd£rson Wallis. 


lyOLICY on goods at and from London to Quebec, 

^ warranted free of particular average. 

1 

The Ihip failed on the i6th September 1811. She 
met with llormy weather off the Banks of Newfound¬ 
land wHich drove her back, and fhe was obliged to 
put into Kinfale on the 25th of Oftober. It was 
impoflible to repair her fo as to complete the voyage 
that feafon, or to forward the cargo by any other 
fhi|S. The goods infured confifling of iron, copper 
and nails, were found in fome degree damaged by 
the fait water. The affured gave regu^ar notice of 
abandonment. 

t 

Lord Ellenborou^^.—I conceive the mere I0& 
of the voyage would not have been fufficient to en¬ 
title the a^ured to abandon. If the goods had fuf- 
fered no damage, and not being of a perilhable na¬ 
ture might have been kept and forwarded to Quebec 
in at feupd f^ate the following fpring, 1 do not fee. on 
what ground it could have been faid they were totally 
loff, or that this lofs ibould. be thrown upon the 
underwriters. However, it may be fit that the effe^ 

10 of 
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of the goods being to a certan degree damaged Ihould 
be further confidered; and on that ground the plain¬ 
ts may take a verdi£k, with liberty for the defendant 
to move to enter a nonfuit. 

Accordingly, the cafe was afterwards brought before 
the court; when Lord Ellekbokough agreed with 
the other judges, that the aifured had not a right to 
abandon, and that the lofs not being total, the aflured 
had no right to recover. 

' 'Nonfuit entered. 

Parky Carr and IVylde^ for the plaintiff. 

# 

Topping and Richardfon for the defendant,* 


mi 



AxDXRsoir 




[Attonurs, fVilde and IVtlUs ] 


Vide WJfon v. Royal Exchange Aff. Co 2 Campb. 623* 


Pataick V, Eames. 


Saturday, 
July 31. 


Where there is 

''■ "'HIS was an adlion on a policy of infurance on the on'freisht'ln^ 
freight of the fhip JanCy valued at 4,000. at 
and from the Ihip’s port or ports of loading id all or her cargj, 
any of the Cape de Verd IJlands^ to Liverpool. 

*goodfl aAutlly on board, unleGi a full ear:^ be tbCQ provided for her, or there be 
wrxteii or parol to fupply ese, 


VoL. Ill, 


Gg 


The 
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Patrick 


The Jane was purchafed at Sierra Leone by Meflrs. 
Taylor and Waldron, in whom the intereft was aver¬ 
red. Their plan was, that fhe fliould take in a cotn- 
plete cargo of orcbella weedf a plant picked from the 
rocks in the Cape de Verd Iflaiftls. They e^pefiied 
that this would be fupplied by Don Emanuel Martinus, 
the governor. It was fuggefted that he had verbally 
undertaken 4;o do fo; but there was no evidence ad¬ 
duced of any binding agreement upon the fiibjeft. 
The fliip arrived at St. Nicholas, one of the Cape de 
Verds, on the iv)th Auguft 1812, and took in 150 
bags of orchella weed. The next day, a ftorm came 
on, and Ihe was totally wrecked. It did not appear 
that there was more orchella weed then ready to be 
put on board; but there were perfons employed in 
St. Nicholas and the other iflands to pick and prepare 
what Ihould be a fufllcieut quantity to fill the Ihip. 


The defendant paid into court a fuflicient funi to 
cover the freight of the 150 bags of orchella weed on 
board when the. fliip was wrecked, and the return of 
premium for fliort intereft. 

Park, for the aflured, contended, on the authority 
of Montgomery v. Eggington, 3 T. R. 362. that they 
were entitled to recover for a total lofs. 


Lord EllenboROUGH. —^If a contract had been 
proved for fupplying this (hip with a full cargo at a 
ftipulated rate of freight, it would have appeared 
that, by the event which has happened, the aflured 
have been deprived of a profit which they muft other- 

9 wife 
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wife have certainly received j and they vi^ould have 
had a right to refort to the underwritei^s for a full 
indemnity. Nor Ihould I have confidered it material 
whether that contradb was*or was not under feal, or 
whether it was writteii, or merely verbal. This cir- 
cumftance only varies the mede of proof, without 
altering the principle on which the rights of the 
parties depend. But here no contraft of any fort is 
proved for loading the ihip. Beyond the 150 bags of 
orchella weed aftiially on board, the interell of the 
alTured was merely in expe£lation. For^any thing that 
appears, Don Emanuel Martinus might have refufed to 
fend on board another bag, vithout fubjefling himfelf 
to an aftion ; and although the florm had never arifen, 
the fhip might have been obliged to return to Liverpool 
nearly empty. The lofs of freight which the aflured 
now demand, therciore, did not ncceifarily arife from 
the event againfl: which the underwriters undertook to 
indemnify them. 

Plaintiff nonfuited. 

Park, Scarlett, and L'ttledalc, for the plaintiff. 

Topping, Marryat, and CatnpbcU, for the defendant, 

[Allon'ie% Da u jJlunt ] 


Vide Forljes V. Afpinall, 13 Eaft, 323* 

I Catnpb. 520- 


Forbes v. Cowiei 

• * 


C g a 


1813. 

i_ 

Patrich 

V. , 

Eajuw, 



OXFORD CIRCUIT. 


1813- 



Mondtiy, 
Aug. 9. 


Upon tlie trUl 
of an indi6^ment 
for not rcpainng 
a highway, whiih 
U is alleged tlic 
defendant if 
bound to repair 
i at tone teniinf^ 
an award mide 
under a fubmif- 
hon by a former 
tenant for years 
of the premifes 
can neitlier be 
received as an 
adjudication, the 
tenant having no 
authority to bind 
the rights of hU 
landlord, nor as 
evidence of repu¬ 
tation, being 
hum mofam* 
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n 



STAFFORD. 


Crown Side. Coram Dampier, J. 


Rex V . Cotton. 


was an Indiament for not repairing a highway 
in the townfliip of Alveton, in the county of Staf¬ 
ford, which it was alleged that the defendant was 
bound to repair by reafon of his tenure and occupa¬ 
tion of a certain farm and lands called Netherjield 
Farm, fituate in the faid townlhip. Plea, Not Guilty. 


The queftion was, whether the tenant and occupier 
of Netherfield Farm was bound to repair this road, or 
the obligation lay on the townlhip at large ? 


The counfel for the profecutlon offered as ccnclufive 
evidence a bond, executed in the year 1754 by the 
then occupier of Netherfield Farm, who held it as 
tenant to Lord Shrewfbury, conditioned to abide by 
the award of J. Gilbert Efnuire, a neighbouring ma- 
giftrate, now deceafed, on this very queftion; and 
the awSrd of Mr. Gilbert made thereupon, determin- 

8 ing 
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mg that the tenant and occupier of Netherfield Farm, 
and not the townihip, was bound to keep the road in 
repair.—But, 

» 

Dampier, J. was^ilearly of opinion, that the bond 
could not be received in evidence at all, as the tenant 
had no right to bind his landlord; and that he could 
not receive the other document as an awards whatever 

V 

eifeA it might have as evidence of reputation ,. 

Abbottf for the defendant, then objeffed, that it was 
not admiflible as evidence of reputation, being poji 
litem motam^ and cited the Berkeley Peerage Cafe before 
the Houfe of Lords, in which it was decided, that no 
declaration could be given in evidence which had 
been made after the controverfy on the queftion at 
ilTue had arifen. 

Peake, contra, infifted that as Mr. Gilbert was ,no 
party to the difpute, and had no intereA: in it, his 
award was evidence of reputation. It amounted to a 
declaration by him of the reputation in the townihip 
before the difpute arofe. If by word of mouth or in a 
letter to a friend he had exprefled Ms opinion upon 
the reputed liability to repair the road, that might 
furely have been given in evidence, and his declaration 
cannot be lefs receivable becaufe it is on parchment 
and under feal. 

Dampier, J. This is a queAion of conllderable im> 
portance and of fome novelty. I wilh that my opinion 
upon it could be reviewed; but in the manner in which 
it arifes, that is impolfible; and I muA difpofe of it at 

G g 3 once 
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.Rex 


V. 

Cotton. 


onc6 in the bed manneir I can. 1 have certainly had 
the advantage of hearing it ably argued on both fides. 
The award mud either be received as an adjudication 
or as evidence of reputation. I have already faid I 
cannot receive it as an adjudication^ for it could only be 
binding on the individual who was a party to the fub- 
tnidion, and could not affe£t Lord Shrewfbury, who 
tvas feized in fee pf the premifes, or any perfon fubfe- 
quently holding under him. 1 am likewife o^ opinion 
that it is not ^dmillible as evidence of reputation. The 
teafon why the' declarations of deceafed perfons upon 
public rights made ante litem motamg when there was 
no exiding difpute refpefting them, is, that thefe de- 
claratt,ons are confidered as dilintereded, difpaflionate, 
and made without any intention to ferve a caufe, or to 
miflead poderity. But the cafe is entirely altered 
litem motanif when a controverfy has arifen refpefting 
the point to which the declarations apply. Declarations 
then made are fo likely to be produced by intered, 
prejudice or paflion, that no reliance can fafely be placed 
upon them, and they would more frequently impofe 
upon the underdanding than conduce to the elucida* 
tion of truth. ,Tt has therefore been wifely decided^ 
that evidence of reputation ariling peji litem tnotam 
lhall not be admitted.—Was there not Us mota at the 
time this award was executed by Mr. Gilbert ? The 
very fubmiflion to him ihews, that the quedion was 
then agitated between the townfliip of Alveton and 
the Ofcupler of Netherfield Farm; which of them was 
bound to repair this highway? What deceafed witneffes 
then dated to the arbitrator, would not be receivable; 
and his opinion formed upon that, and exprefled in, his 
award, cannot be entitled to more credit. 

The 
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The defendant had a verdift. 
l?eake and Barnes for the profecution. 


Abbott and Petit for the defendant. 


1813. 

"rS" 

. 

CoTTOZf. ' 


SHREWSBURY. 


Coram Dampier J. 


4: 


Doe d. Morgan, Clerk, v. Bluck. 


Friday* 

Aug. i8« 


Where a notice 
to quit* given hy 
a redor to the 
tenant of his 


*' I "'HIS was an ejeftment brought by the redor of the 

parilh of Tugford, to recover polTeflloti of the g!ei>e laud ex- 
glebe lands of the laid parifh, againft a perfon who had of Dec. and on 

held them as his tenant from year to year* The de- foilowh^g ffe-"‘ 
mife was laid on. the ift of Jan. 1817. qaeiiration was 

o xtzA m the 

church* and ths 

A prima facie cafe was ’ made for the lelTor of the * 

plaintiff; by proving a receipt for rent to Chriftmas cX*d from’thf 
1812, and a notice to quit at that time ferved on the 

r f r T !• over* a weekly 

defendant the i8th of June preceding* allowance* which 

he dcTcribed in a 
receipt as ilTuiaf^ 

The defence was, that the reftor was not in a fitua- . 

^ ^ fllQ ^CDC 

tion to maintain this ejeflment, on account of a fequef- 
tratlon of the living, and the proceedings thereupon. tain an ejed- 

ment, laying tha 
demife on the 

lA of Jan* as between the a5th of Dec. and the Z7th of Jan. the tenant was a trdpafler* 


Gg 4 


The 
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t 


OXFORD CIRCUIT. 


*813. 



Doe d. Mon 
CA» Clerk, 


Bluck. 




The judgement on which the fequeftration was 
founded was not proved; but the defendant gave in 
evidence a writ of If van facias, directed to the bifhop 
of Hereford, tefted the 28th'Nov. 1812, the laft day- 
of Michaelmas term. On the a8th Dec. following, 
this was indorfed by the bilhop, “ Let feqyellration 
iffue.” The fequeftration, directed to one Watkins, 
did iflue the 3d January 1813, and was read in the 
parifh church on the 17th of the fame month. 

In February a-meeting of the parifhioners took place, 
at which the defendant was prefent, to confider how 
they were to pay their tithes, &c.-—and twoperfons 
were deputed to fpeak upon that fubjeft to,the reftor. 
He referjed them to Watkins the fequeftrator. Wat- 
kins dehred that the defendant, who occupied a farm 
in the patifit, (hould pay the reftor a guinea and a half 
a week for ferving the cure, but gave no other di- 
re£ljons<with refpeft to the tithes or glebe land, or 
(as far as appeared) at all intermeddled with the affairs 
of the living. The defendant paid the re£for the weekly 
allowance of a guinea and a half j for which, in July, 
the latter gave a written receipt, as iffqing out of the 
tithe and glebe. An offer had been made a fhort time 
before the trial, to pay the money for which the fequef. 
tration ilfued. 

Dauncey and Abbott contended, that under thefe 
cir?um/lances the ejedment could not be fupported. 
By the iffuing of the fequeftration the rights of the 
reftor were completely fufpended; The fequeftrator 
^d not the re£tor was entitled to the poffeflion of the 
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glebe lands, as well as to the receipt of the tithesw' 1815.' 
Befides, by the voluntary aft of the redor himfelf, d^TZm^' 
he had waived the notice to quit, and affirmed the can Clerk, 
tenancy. The guinea and a half a week was tanta¬ 
mount to the payment of rent, and it was exprelTed to 
be for the rent of the glebe hind in the written receipt 
figned by the reftor himfelf. It is clear that he is not 
now entitled to the poiTeffion of the glebe land; and 
even fuppofing that there was a (hort interval after 
the expiration of the notice to quit when the defendant 
might be confidered as a trefp^ffer, b<i*ceafed to be fo 
when the fequefl ration had taken full effect, and he 
was now entitled to retain poiTeffion of the premifes. 

A writ of habere facias pojfejftonem therefore can no 
longer be fued out, and the ejectment cannqt* be fup- 
ported. 


Dampier, J. The fequeflratlon did not take effe£l 
till the 17th of January, when it was read intheparith 
church. The notice to quit expired on the 25th of 
December. Between thefe two days the defendant 
was a trefpafler. I think the reftor is not now entitled 
to the poffeflion of the glebe lands, ^nd that he cannot 
fue out a writ of habere facias pojfejftonem in this action. 
Regularly, the judgement on which the fequeflratiqn 
iffued fhould have been produced; but the neceffity 
for that is obviated by the reftor’s recognition of the 
validity of the fequeflration, and that recognition 
refers back to the 17th of January, when it was pub-* 
lifhed in the church. From that day he is not entitled 
to the rents and profits of the glebe lands, while the 
fequeflration remains in force; but he is entitled to 

fuch 
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i8*S* fuch rents and profits down to that time from the ex- 
Do^! M^. pimtion of the notice to quit. For this reafon I think 
OAM, Clwk, the eje£Iment maintainable. The prefent is like the 

Bluck.' tenant for life dying pending an ejeftment. 

Poifefiion is not to be recovered, abut the ejedment is 
the medium through which the party may recover the 
melhe profits of the lands. 


The lefibr of the plaintiff had a verdi£t. 


la the enfuing term, Abbott moved the court of K.B. 
for a rule to Ihew caufe why the verdift fliould not be 
let afide and a new trial granted; or why the lellbr of 
the plaihpff Ihould not be rellrained from taking out 
execution upon the judgement. But the court fully 
approved of the direftion given by the learned judge at 
Nili Prius ; and faid, it would be time enough to con- 
fider in what lhape the leffor of the plaintiff was entitled 
to execution when it appeared that he meant to diff urb 
the poffeflion of the defendant. 

Rule refufed. 

( 

yervis and Campbell for the leffor of the plaintiff. 

Dauncey and Abbott for the defendant. 



CASES 


ARGUED AND DECIDED AT 

'NISI PRIUS- 

IN K.B. 

At the Sittings after Michaelmas Term, 

54 George III. , 


FIRST SITTINGS AFTER TERM AT WESTMINSTER. 


Denew- y. Daverell, Efq. 

^CTION for work and labour, money paid, &c. 

The plaintiff, who is an audlioneer, was employed 
by the defendant, a gentleman of fortune, to fell for 
him a leafehold houfe in Grofvenor-ftreet. The plaintiff 
advertifed the houfe, and made out a particular of the 
conditions of fale, which was fubnfitted to the defen¬ 
dant, and which he approved of. This did not con¬ 
tain any provifo that the vendor was not to be called 
upon to ihew the title of the leffor. The leafe of the 
houfe was bought upon this particular by Lord Bolton, 
who immediately called upon Mr. Daverell to fhew 
that Lord Grofvenor, the leffor, had power to grant* 
the leafe. A bill being filed for a fpecific perform¬ 
ance, the Chancellor held, that the vendor, without 
an exprefs fiipulation to the contrary, was bound to 

ihew 


TueTday* 
Nov, 30. 

If an au£Uone«r 
employed to fell 
an eftate is guilty 
of negligence, 
whereby the file 
bccomea nuga* 
tory, he is not' 
entitled toreco* 
ver any compen* 
fation for his Ctt* 
vices from the 
vendor* 


45* t 
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Dekbw 


DavshelLj 

Efq. 


fliew the title of the leflbr, and Mr. Denew was not in a 
fituation to do fo. Lord Bolton accordingly brought 
an adion againit the audioneer, and recovered back 
his depofit. The amount of the damages and coils in 
that adion was now paid into court. The plaintiff 
fought to * recover farther two and a half per cent. 
commiiTion upon the fum for which the leafe was 

fold to Lord Bolton. 

1 

The defence was^ the plaintiff’s, negligence in con- 
duding the fale^ and fcveral witneffes were called, 
who dated that h has been the conilam ufage of auc¬ 
tioneers, for a number of years, when employed to 
fell leafehold property, to infert a provifo in the par¬ 
ticular, <that the vendor fhall not be called upon to 
fliew the title of the landlord. 

Garr(yw, A. G. for the plaintiff, infifted this was 
' no defence to the adion,—more efpecially as the de¬ 
fendant himfelf had feen and approved of the parti¬ 
cular under which the houfe was fold. 

Lord Ellenborough. Where there is a fpecial 
contrad for a flipulated fum to be paid for the buli- 
nefs done by the plaintiff, it has been uiual to leave 
the defendant to his crofs adion for any negligence 
he complains of. But where the plaintiff proceeds, 
as here, upon a quantum meruit, I have no doubt that 
the juft value of his fervices may be appreciated, and 
- that if they are found to have been wholly abortive, 
he is entitled to recover no compenfation. In the 
prefent cafe, the plaintiff appears to have been guilty 
of grpfs negligence, and the defendant has fuffered an 

injury 
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injury inftead of deriring any benefit from employing 
him. A pradlice has very properly fprung up among 
auctioneers in felling leafehold property, to infert a 
claufe in the particular»of f?le, that the vendor fhall 
not be called upon^b ihew the title of the lefibr. The 
plaintiff was bound to take notice of that practice, and 
to infert fuch a claufe in the particulars of fale of the 
defendant’s houfe. Had this been done, the defend¬ 
ant would have been fecure, and Lord Bolton mufl 
have completed the purchafe. By the omifiion, the 
defendant has the houfe thrown back upon his hands 
with expenfive litigation. It fs no anfwer that the parti¬ 
culars were (hewn to him, and that he made no ob¬ 
jection to them. 1 pay an auctioneer, as I do any other 
profellional man, for the exercife of (kill on my behalf 
which I do not myfelf poffefs} and I have* a right to 
the exercife of fuch (kill as is ordinarily poffeffed by 
men of that profeilion or bufinefs. If from his igno¬ 
rance or carelefsnefs he leads me into mifchief, he can¬ 
not a(k for a recompence, although from a mifplaced 
confidence I followed his advice without remonftrance 
or fufpicion. 

The Jury found a verdifl: for thg defendant. 

Garrow, A. G. and for the plaintiff. 

Topping and Bowen for the defendant. 

[Atcornief, GrenweU and 

ViJe Faumfworth v, Garrard; i Campb. 38* 



Gregory 
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* 

' TaOiar* GREGORY V. FrASER. 

Nov. 30. 


Although a pru- 
miflbry-notc 
without^ (tamp 
cannot be receiv¬ 
ed in evidence as 
a {ecurity^ or to 
jtrovc the loan of 
money, it may be 
' looked at by the 
jury with a view 
to afeertain a 
collateral faA. 


^HIS was an adiori for mongy lent. 


4 

The witnefles for the plaintiff, who keeps a billiard 
table, dated, that on the evening of the a5th of May 
lafl he lent ^^40. to the defendant, who gave a pro- 
miffory note for the amount on an undamped piece of 
paper, which was produced by the plaintiff^ 


The defendant’s cafe was, that he had been made 
drunk by the plaintiff, and induced to write a promif- 
fory note for ^^40., no part of which fum he had 
received. 

4 0 


I^ord Ellekboeough. —The note certainly cannot 
te received in evidence as a fecurity, or to prove the 
loan of the money; but I think it may be looked at 
by the jury as a cotemporary writing to prove or dif- 
prove the fraud imputed to the plaintiff'. 


The note was accordingly put in, and had very 
much tlie appearance of being written by a man in a 
date of intoxication. 

The jury found a verdi£t for the defendant. 


Fark and Comyn for the plaintiff. 

Carrowy A. G. and Adam, for the defendant; 

• [Attomics, Boot and /fonre,] 


Vide Rex v. FendktoB, 15 449. Mortoa’a Cafe« a Eaft, 

r. c. 955. 
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HuJtter V . Britts. 

« 

^RESPASS for iiiefne .profits and cofts of ejeft- 
riient. ' , 

f 

There was judgement in eje£lment againfl the cafual 
ejedtor. The defendant was landlord of the,premifes, 
and proved to have been in the receipt of the rents and 
profits from the time of the demife till the writ of pof- 
feflion was executed. The ejedment was ferved upon 
the tenant. There was no evidence th*at the defendant 
had notice of this till after judgement; but fubfe- 
quenily to that he promifed to pay the rent and the 

cofts to the plaintilF. , 

• 

Marryat for the defendant contended, That upon 
this proof the action could not be maintained. 'Die 
judgement in ejectment was evidence of title only be¬ 
tween thofe who were privy to it. But the defendant’s 
name not only did not appear on that record, but he 
was wholly ignorant of the proceeding till after judge¬ 
ment was figned. He might have had an undoubted 
title to the premifes, and might have bgen able to make 
a complete defence to the ejeftment if he had had the 
opportunity. He could not be bound, therefore, by 
the judgement in ejectment which was obtained behind 
his back. His fubfequent promife might render him 
liable in aftumpfit; but could not have the eifeft of 
making him a trefpafter. 


Fridiy, 

Dec. 3. 

• 

Where premiTes 
are in the polTef* 
fion.of a tenaiu, 
and there ii 
judgement in 
eje^ment againft 
the cafual 
or» in an a^on 
for mefne profits 
and cofts of ejeS- 
ment agaiiiftthe 
landlordythe 
judgement in 
ejcdlment is no 
evidence againft 
him,without proof 
that he had no* 
tice of the ejed* 
ment, fo that he 
mlglu have come 
m to defend it; 
but a fubfequent 
promife by him 
to pay the rent 
and cofts amounts 
to an admiflioa 
that he is liable to 
the addon. 


* Lord Ellembobiough thought that the judgement 
in eje^ment was not evidence of title againft the de. 

fendant 
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V* 

Vaixts. 


Saturday, 
Dec. 4* 


In an adion 
kgainft the owner 
tS a ihip for itores 
fupplied to her, 
the regiiler pur* 
porting to be 
granted on the 
oath of the de* 
fendant, and 
ftating lum to be 
foie owner, u no 
evidence of 
owDerOiip. 


fendant without notice o£ the ejedlment; but that his 
fubfequent promife amounted to an admiflion that the 
plaintiff was entitled to the poffellion of the premifes, 
and that he himfel'f was a tnefpaffer. 

< Verdifl: for plaintiff. 

4 t 

Park and Reader for the plaintiff. 

Marryat for the defendant. 


Vide Bull. N- P. 87. Dunn v. White, 7 T. R. 1 \z. 



Smith v. Fuoe the Younger. 

t 

^HIS was an adion for feaman’s wages againft the 
defendant as owner of the Ihip Enterprize. 

To prove the ownerfhip, the regifter was put in, 
which ffated “ Robert Fuge, the younger, of Ply-^ 
mouth** to be foie owner j and evidence was given 
that Robert Fuge^ the younger, of Plymouth, was the 
defendant in this action. 

Garrow, A. G., attempted to diftinguilh this cafe 
from Tinkler v. Walpole^ 14 Eaji^ 226. as here the 
regiffer reprefented the defendant as foie owner, and 
purported to be granted upon his own oath. 

Lord EnLENBORouori.—The defendant cannot be 
charged through the medium of the regifter without 
dired; proof that he took the oath, or adopted the cha^^ 
rafter of owner. 1 have no doubt in my own mind, 

that 
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that he did take the oath, and that he is foie owner of 
the velTel $ but for any thing that appears in evidence, 
he has no conneftion with her whatfoever; and ^ 
ftranger may have taken the oath in his name* 



&IIVH 


V. 

Feat 

dte^forngeti 


plaintiff nonfuijte4«' 


Garrmu A. G. and Marryat for the plaintiff. 

1 

Park and Toddy for the defendant. 

I* 

... .1 ..I , ■ » 

Vide Flower v. Youn^ aate,^40» 


H-VRRison V. Blajd^s and another* 

^JpHIS was an aftion againft the flieriff of Middlefex 
for breaking and entering the plaintiff's houfp and 
taking his goods. 

To prove that the plaintiff was in poffeffion of the 
houfe, he wifhed to give evidence that he paid the taxes 
for it. For this purpofe the taX'gath^er had attended 
under a fubpoena during the fittings till Saturday laft, 
when he was fdzed with an apoplectic fit, and carried 
home in a very dangerous ffate. Witneffes were npw 
examined, who fwore, that when they left him this 
morning, he was given over by his phyfidans, and 
that he was in entremis* 


Molultitt 

It is no fufideitt 
ground for r#* 
ceivlng evident* 
of the handwiiu 
ing of a wicntlh 
•Which would Ne 
reccivahle if b* 
were dead, ihaC 
he is unable to 
attend the trial 
from indifpofi* 
tion, and lies 
without ho^ df 
recevarjr* 


• GarroWi A. G., for the plaimdff, ppopofed, undo: 
thefe circumffances, to give in evid«nc« the tax-ga* 
Vqj-. III. H h therer'a 
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4J« 



Ha^uson . 


V. 

Elarks 
'*nd another. 


thercr’s receipts, figned witli his name, acknowledging 
that the taxes had been paid to him by the plaintiff as 
occupier of the houfe in queffion. If the tax-gatherer 
were dead, thefe documents'would clearly be evidence, 
as they charged him with the receipt of money, and 
were againfl his interellii So they would be equally 
admiflible if he were in a foreign country, or in a ftate 
of mental derangement. Upon the fame principle 
they ought to be admitted in a cafe like this, where 
the attendance of the witnefs was phyiically impoifible, 
and there was no chance of ever being able to examine 
him in perfon on any fubfequent occafion. 


Lord Ellendorough. —I cannot difpenfewith the 
attendance of a witnefs who is Hill alive and within the 
jurifdifl'on of the court, fo as to admit evidence of his 
hand -writing in the fame manner as if he were aftually 
dead: No cafe has yet gone fo far, and I am afraid to 
eAablifh a precedent. It is difiicult to determine when 
a patient is pad all hope of cure. If fuch a relaxation 
of the rules of evidence were permitted, there would 
be very fudden indifpofitions and recoveries. Where 
a witnefs is taken ill, the party who would avail him- 
felf of his tedimony mud move to put off the trial. If 
he be in a very dangerous condition, he will probably 
be dead before the enfuing fittings, and then evidence 
of his hand-writing may be received without any rifk 
of collufion. 

The plaintiff had a verdift. 

Gatroio, A. G., and Efpinajfe fov the plaintiff. 

Park and Jlolt for the defendants. 


[Att'iroiep, Kijl and Smith ] 


Carter 
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ADJOURNED SITTINGS IN LONDON. 



Carter Ring, Widow, Adminiftratrix of 

Joseph Ring, deceafed. 


riiurTcfiiy, 
Dec. 3. 


JQEBT on bond, dated ift July 1807, in the penal 
Aim of j€*3,8oo. to be paid by jhe faid Jofeph 
Ring to the plaintiff, when he the faid Jofeph Ring 
ihould be thereunto afterwards requeued. 

The bond had the following condition: *‘If the above- 
bounden Jofeph Ring, his heirs, executors* or adnii. 
niffrators, do well and truly pay or caufe to be paid to 
the above-named Henry Carter, his executors, admi- 
niffrators, or afligns, the full fura of .^1,900. of law¬ 
ful money current in Great Britain, on demand^ with 
lawful intereff at the rate of 5 per cent, per annum 
until paid, then, &c.** 


Where to debt 
on bond cendi* 
ctoned for tho 
payment ufifum 
ot money on tie- 
niayitff the de¬ 
fendant pleads 
tn It no demand 
was made, upon 
which iflue IS 
joi led, the plain* 
tiflT muft prove as 
expiefb df^mand 
before a^aioi^ 
brought. 


The defendant after Oyer, pleaded that no demand 
of payment of the faid fum of money in the faid con¬ 
dition mentioned, or of any intereft thereupon, was 
ever made by the plaintiff.—^The plaintiff in his repli¬ 
cation averred, that a demand was made by him upon 
the defendant as adminiAratrix. Iffue thereupon. 


The queffion having arifen, whether exprefs evi¬ 
dence of a demand was neceffary. 


Hhs 


Jervhi 
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Jervisy for the plaintiff, inltfled, that the bringing 

of the a^on was a fu/Hcient demand. 

« 

Abbotty contra .—^The bond muft have been forfeited 
before a£bon brought, and it could not have been for¬ 
feited till demand made* of the Aim of money men¬ 
tioned in the condition. The Aipulation as to the 
payment of intereft clearly fliews that the bond was 
not to be forfeited till default upon an aftual demand. 
The plaintiA' here feeks to recover the penalty, which 
is a collateral Aim, and the cafes with regard to pay¬ 
ment of money on requeft, where there is an antece¬ 
dent du»y, do not apply. 

XiObd Ellenborottgh was of (pinion, that the 
plaintiff was bound to prove a demand before adion 
brought. 

A witnefs was afterwards found who did fo, and 
the plaintiff had a verdift. 

Jervis and Efpinajfe for the plaintiff. 

Abbott for the defendant. 

I 

£AitorniC5» and yizawth^ 


Smith 
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Smith v. Carev. 


^CTION for Hander of plaintiff in his trade. 


The words were, that “ he'lived by fwindKng and 
robbing the public.” Thefe were laid differently in 
different counts of the declarationbut in each count 
there was an inuendo, that the defendant thereby 
meant ** that the plaintiff had been and was guilty of 
fglony and robbery** ^ • 


The words were proved as laid; but appeared to 
allude to a tranfaflion, from which it might be inferred 
that the defendant only meant to charge the plaintiff 
with a fraud- • 


Lord Ellenborougii faid, the words were in them- 
felves aftionable, and tf there had been no fuch inuen¬ 
do as to their meaning, the plaintiff would certainly 
have been entitled to a verdid):; but the plaintiff was 
bound to fliew they were fpoken in the fenfe he had 
aferibed to them; and if the jury fhould be fatished 
they were fpoken with intent to impute, not felony, 
but merely fraud, there muff be a 

Verdidl for the defendant. 

Topping and Marryat for the plaintiff. 

GarroWf A. G. for the defendant. 

[Attoroiei| Saniford^ * * 


VtJe Oldham v. Pcakcj z Bl* Rep. Fcnfold r, Wcftcctc, 

a Kew Rep. 33J. 

H h ^ Tye 


4 ^^ 


Thuifd'y, 
Dec 9., 

In nn a^ion for 
words which mty 
he underltood i * 
convey e (.hji^c 
eith - ot felony 
or frit d; alrhQ^ 
they would be 
a£bonable in the 
latter fcni» ai 
well aa the tor- 
mer^ if the de¬ 
claration contains 
an innuendotb-.t 
th dtfendant 
thereby meant r > 
impute feloiiv t 
the plain if, th 
IS ma*e ul, and 
mult bo made 
out in eviduice 
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triday, 

Decaia 


Tye V. Fynmore. 


VQiere goods are 'Y^HIS was an a6)ion for not accepting or paying fot 

a quantity of faffafr^, defcribed in the f4le ndte as 
** 2 tons of fair merchantable iadafras wood, in logs, 
at 6 guineas per cwt'* 


Jbld by a written 
contra A, which 
contains a de- 
Icriprioii of their 
quality, without 
referring to any 
fample, if the 
goo^ do not cor- 
re^id with* that 
de&riptlon, it is 
not material for 
the vendor to 
fliew chat they 
conefpoud with 
a 
cd 


The defence was, that the faffafras was npt of the 
fort the purchafer had a right to expeft from the de- 
fcription in the* fale Rotej hy ** fi^afras wood ** 
the roots of the tree are underftood in the trade; but 

uTS* time’of wood fold by the plaintiff was part of the tim-r 

to the pur. 5e|- which cannot be applied to the fame purpofes, 

chafer, who was i /. L r, i ri. 

weUtkiHedinthe and IS Rot above one-uxth part of the value of the 

commodity, this 

not being a flic TOOtS. 

by fampic, but by 

the defcription in , ^ 

the written con- In anfwcF to this it was proved, that the defendant 

is a druggifl:, and well fkilled in articles of this fort; 
that the day before the contract was entered into, u 
fpecimen of the wood fold was exhibited to him; that 
he kept it the following night, and that he h^d a tul| 
opportunity to examine it. 


umA. 


Lord Ellenborough. —This is not a fale by fam- 

pie. It is not enough for the plaintiff to prove that 

the wood correfpond^ in quality with the fpecimen 

exhibited to the defendant before the fale. The quef- 

tion is, whether it was in the underilanding of the 

trade * fair merchantable faffafras wood which it 

is clearly proved not to have been. It is immaterial 

that the defendant is a druggift, and ikilled in the 

nature of medicinal woods. He was not bound to 
. ■ > . • « . * 

exercife 
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exerdfe his iktll, having an exprefs undertaking from 
the vendor as to the quality of the commodity. 

• * Plaintiff nonfuited. 



(tarrow, A. G. and Lawes, for the plaintif. 


Park and Gurney for the defendant. 


[Attornies, Edn snd Finmwt ] 


Houoe V. Fillis and others. saturdtr. 

Doc. XI* 


was an a 61 ;ion by the indorfee agajrffl: the where the 
acceptors of a bill of exchange drawn in the tol- rtVxchwge***** 
lowine form : "•'>1“'« payaW* 

^ at R particular 

“ ei’2.314. 15. II. Cork, 12 April 1813. 

and mull be meil« 


cc 

re 


At 2 months date of this our firft of exchange ,*!,g"the biifmdw 
(fccond and third of fame tenor and date not paid) wh’7t‘°5,Uof 
pay to our order a£’2,3i4. ic. ii. and charge the exchange i. 

* ' ^ O driwn payable m 


fame to account as advifed. 


“ W. & A. Maxwell. 


1 ondon» and it i% 
accept d p iyabi]e 
*«t a I omlon 


“ To Meflrs. Fillis & Co. Plymouth, I 
“ Payable in London.” « / 

The bill was accepted by the defendants, *' payable 
at Sir John Perring’s and Co., Bankers, London.” 


binkei«>, m an 
action 4gainll tho 
acceptor, i pre- 
let tment for pay** 
meue there is a 
macerul aver* 
mentyand mull 
be proved at thf 
ttioi* 


The firft count of the declaration did not ftate that 
the bill was made payable at any particular place either 
l;y the drawers or acceptors. The fecond count ftated, 

H h 4 that 



CASEiS AT NISI PRIUS, ' 


that it was dra^ payable in London, and accepted 
payable at Perring & Co.’Sy and contained in aver¬ 
ment, that when dpe it was prefented there for pay¬ 
ment.—The plaintiff having proved the partnerfhip of 
the defendants, their handwriting as acceptors, «and 
the indoffement of W. & A. Maxwell, clofed his 
cafe. 

Giffard, for the defendants, contended, that upon 
this evidence the plaintiff was not entitled to a verdid. 
He could not recover on the firft count,, for that did 
not properly defcribe the bill of exchange. The cir- 
cumflance of the bill being made payable in London 
was an ■^ffential part of the original contract.—The 
fecond count deferibed the bill properly; but contained 
a materi^ averment which had not been proved, viz. 
that the bill wab prefented, when due, at the bankers 
in London, where it was made payable by the accept- 
ofS., Without at all confidering the effect of an 
acceptance making the bill payable at a particular place 
where it was drawn without any mention of a place of 
payment, there could be no doubt that where a par¬ 
ticular place of payment is d&noted both by drawers 
and acceptors, that becomes a term of the contraA 
between the parties, and an averment that the bill was 
prefented for payment there cannot poffibly be rejeded 
as irrelevant. 

Lord Lllen^ohough exprefled himfelf to be 
this opinion. 

The plaintifT^ eounfel then pfdted^ that bfter the 
bill was due one of the defendants fdtofiufed to t^y 

which 
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which Lofd £ll«nborough held difpenfed with dire£l: 
evidence of a ptefentment for payment at the baaken, 
suid 

• The pUwtiff had a verdid< 
Carrow, A. G., and Gafeke for the plaintitf. 

Ciffard for the defendants. 

[ACtd/Aieiy Maktnfini $t»i Ihrk^*] 


4% 



Fiuicf 
and othen* 


, a - 


t^tJe Callaghan t. Aylctt. 3 Taunt« 397. 2.Crampb.y49 Fen* 
t&n V Goundry, 13 Eaft, 459. Sanderfon V. Bowes, 14 Baft, 500. 
Huffam ▼. £lhs, 3 Taunt. 415. Gammon v. SchmoU, 5 Taont. 
344 - 


Smith v . Lyoh. 


Wednerdajr^ 
Dec. xj. 


^T^HIS was an adion of aiTumplit upon a memoHn- In an a£lion hf 
dum for charter between the plaintifi’, ^ mafter 
of a fliip called the James and Anne, and the defen- of'tjf® 
dant, a merchant in London, for a voyage from the whofe benefit^ 

^ V o action IS brouf oc^ 

river Thames to Heligoland or Hamburght arc evidence fur 

the defeiuhutt. 


The defence refted upon fomething fuppofed to have 
been faid by a Mr. Faggt the owner of the fhip, 
amounting to a declaration that (he was not fea-worthy, 
or to a confent to refeind the contraft entirely. A 
witnefs being called to relate the converfation between * 
the defendant and Mr. Fagg when this was alleged to 
have pafled; 


Carrovf, 
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Smith 


Ltoh.' 


. Garrow, A. G.> for the plaintifif, contended, that 
as Fagg was no party to this a£li(Mi, he ought himfelf 
to be called as a witnefs. He would be coining to 
fpeak againft his intereft; therefore there was no ob- 
jedion to his competency; and he could give the bell 
evidence of what he a£lually f:ud, and of the circum- 
ftances which gave rife to the converfation. 


Lord Ellenborouoh. —^Although this action is in 
the name of the mailer, it is brought for the benefit 
of the owner. , I am therefore of opinion, that any 
thing faid by the' latter is admillible evidence for the 
defendant. 


The .declaration, however, did not turn out to be 
what was expelled; and 

The plaintiff had a verdict. 

Garrow, A. G., Marryat, and Campbellf for the 
pl£ui\tiff. 

Park and Gurney for the defendant. 

[Attonues, Williamt and Surt.} 


Vide Rex v. Hardwick, ii Eaft, 578. Hart v, Horn, 
% Campb* 9a. 


Brucs 
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, Bruce and others v . Hunter. 

’pHIS was an a£Iion of afliimpfit to recover the ba¬ 
lance of an account. 

The plaintiffs had effefled infurances and advanced 
the premiums for^the defendant, and had tranfaded 
other bufmefs as agents for liim, from the year iSoi 
down to the prefent time. They ha*d delivered an 
account to him annually, and at the clofe of each 
year, from the expiration of the hrfl:, had charged 
interell; and at each reft the intereft of the preceding 
year was added to the principal. It was prp^ed that 
at the feveral times when the annual accounts were 
rendered to the defendant, he had never objeded to 
the charge of intereft until the year i8ii, when he 
faid that he was not bound to pay any intereft. . 

It was now urged, on bis behalf, that intereft cbuld 
not be recovered againft him, and much lefs according 
to the calculation of the plaintiff, which amounted to 
compound intereft,—a claim never Allowed at law or in 
equity. But— 

Lord Ellenborough faid, that it was fair and 
reafonable the defendant fhould pay intereft in the 
manner charged, and that the accounts, to which he 
had not objeded for a number of years, afforded fuf-* 
heient evidence of a promife on his part to pay intereft 
in this manner. 




Vte . ts ' 

Anat{entw]io 
hasadvincad 
money for ha 
pnnapaliaef- 
fedtinginfurittcaB 
end o^er mer¬ 
cantile bufindii^ 
is entitlad to 
charge intereft, ^ 
and at the end of 
every year to 
make a reft end 
add the intereft 
then due to the 
pnndpaL 
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One of the fpecial jury faid, it was tho uniform 
manner of making up accounts of this defcription. 

and ctfhert 

„ P- Verdift for futnrclaimed, 

Huvtbk. 

CarroWf A. G., and Curr for the plaintiffs^ 
hittledah for the d Jendants. 

[Auonuet, Gre^ md Tmnan0 

^ iir- I - - - - . .. a -» I 

0 

Fidt Cilton v. Sragg, 15 Eaft, 323 . 


Wednefdayt 
Dec. s* , 

IfHiere money 
due on a hehince 
of iccounu n 
awarded to he 

C id on a p *rticu- 
’ dry, and at a 
paiticnlar place, 
if duly demand^ 
there on the day, 
it caniea intereft 
•ftarwanb. 


PiNHORN and others v, Tuckington. 

IJTHIS was an aflion for non'payment of money pur- 
fuant to an award, whereby the defendant was 
ordered to pay to the plaintiffs the fum of ^1,950. due 
on a balance of accounts, on the 2 iff June 1812,between 
the hours of eleven and twelve, at Lloyd’s Coffee-houfe. 

The queffion bdng put, whether intereft was reco¬ 
verable on the av^ard. 


Lord Ellsnboroogh held, that as the money was 
awarded to be paid on a cenain day, intereff ought to 
be allowed from that day, if payment was th^ de. 
Itnanded at the place appointed. 


It was proved, that a perfon duly authorized by 
power of attorney, attended at Lloyd’s Cofiee>houfe to 

demand 
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rWnaiijl payineat between the hours of devea and ie#i. 
twelve <H» the sift of January 1812; but that neither * 

the deSendant nor any perfon for him appeared* andqthen 

Whereupon the plaintiff* recovered a verdi^ for the Tac^oTou 
principal and aicereff from that day. 

• m 

Sikoyn for the plaintiff. 

f 

The caufe was undefended. 

[Attonues OMjf and ffindman.] 


See the preceding cafe of Bruce v« Hunter. 


Williams v. Shes. 


ThurlilM^ 
Dec. lO. 


tT'HIS was an aflion on a policy of infurance on whenttup 
goods by the Ihip Sir Sidney SmitA, “ at and from 
London to Berbice, with liberty to touch and flay at 
any ports and places whatfoever and wherefoever, and 
for all purpofes whatfoever, particularly to land, load, piwe,; hm am 
and exchange goods, without being deemed a de* 

K'2S;':Sr 

which fhe IkiM 

The veffel failed from Portfmouth on the a 5th Sep- 
tember 1812, with a fleet f^r the Weft Indies, under 

^ ' deviautm whidi 

convoy of His Majefty's (hip Narciifus. They arrived difcharg^ the 
off M^eira on Saturday the 17th of Odober. Thc's^^.'^'^r 
Sir Sidney Smith had taken in a quantity of goods for 
that ifland, which the captai'i had been ordered to *•*' '*'*** 

~ nwiyt *nd e»-- 

petted to orertake ic» this was Dotad^SiR^'^c<mwi|fwkhMthciD«aiuiig«fclucoavtgf 

6 land 
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land diere, and for which wines were to be fent oa 
board. He began to land the goods as foon as he" 
arrived, but not being allowed to work on the Sunday, 
he had not got the wines on board till the Monday at 
noon. The Narcifliis with the greateft part of the 
fleet had failed away the preceding day, and was then 
too far off to be overtaken. Seven or eight other (hips 
belonging to the fleet, however, were left behind at 
Madeira; and they all agreed to fail together for mu¬ 
tual proted.ion. With this view the Str Sidney Smith 
remained at Madeira till the 24th of Goober. She 
finally parted company with them off Barbadoes, and 
on the 19th of November was captured by an Ameri¬ 
can privateer on her way to Berbice. The owner of 
the goods infure^ was on board during the voyage. 

Garrow, A. G., contended, that the underwriters 
weredifcharged on two grounds; ill. The Ihip by 
putting into Madeira, and flaying behind there when 
the fell of the fleet had failed, had been guilty of a 
deviation; 2dly, The captain had wilfully deferted 
the convoy, and as this was done with the privity of 
the owner of the goods, who was on board, the policy 
was vacated. 

Park, for the plaintiff, infilled, ill. That the fhip 
had a right to put into Madeira, and to flop there in 
the manner fhe had done, under the liberty given by 
the policy to touch and flay at all ports and places to 
" land, load, and exchange goods, adly, The captain 
could not be faid wilfully to have deferted the convoy; 
for he was anxious, if poflible, to enjoy its prote£lion; 
and the convoy had rather deferted him. 







4 


Lord 
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Lord E1.1.EMBOROUGH.—I am of opinion that the 
underwriters are difcharged on the ground of devia* 
tion. The liberty in the policy muft be ctmftrued with 
reference to the main fcope of the Voyage infured. 1 
am inclined to think,this was not a wilful defertion of 
convoy within the meaning of the ad, as the captain 
appears to have aded bond fide, and not to have been 
aware of the precife time when the convoy failed away 
from Madeira. However^ it is unneceflary to deter¬ 
mine that point now; for upon welLellablilhed prin¬ 
ciples the Ihip was guilty of a deviation by putting 
into Madeira, and voluntarily (faying Y>ehind there for 
the purpofes of trade, when the reft of the fleet had 
failed away in the profecution of the voyage. 

PIcuntiff nonfuited. 

Park and Barnewall for the plaintiflf. 

Garrovi, A. G., and Nolan, for the defendant. . 


[Attornies Nettlejhip and Pafmwe^ 


Vide Redman v, London^ pbft. 




Williams 



CORLETT 
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Merchants jo 
London receive 
from d mere 
firaager refiding 
■broad a bill of 
lading of certain 
goods in a letter 
requeuing them 
to eifod^ infur- 
ance. They de- 
dining to do bufi- 
neis for the con* 
fignor, but a£ling 
honk with*a 
view to lus inte* 
reft, indorfe the 
bill of lading to a 
friend of his, who 
receives the 
goods, and after* 
wards fails with 
the proceeds m 
bis hands.*— 
Hoidf that the 
meRhanu by in- 
dorilng the bdl 
of lading were 
frable to the con* 
lignor for the 
anouBU 


ConLETT V. Gordon and another. 

on Ac cafe. The fcrft count of the de- 
dar&tion ftated, that the phuntiff had caufed to 
t)e ddivered to the defendants 43 bales of cotton, to 
be by them fold and difpofed of on account of the 
plaintiff, and in cafe they ctmld not be Ibid and dif¬ 
pofed of, to be returned by the defendants to Ae plain¬ 
tiff on requeft; but Aat the defendants wron^rfully 
and unjuftly converted Ae feme to their own ufe. 
l!he fecond count alleged, Aat Ae goods were deli¬ 
vered to the defendants for fefe cudody; and the lad 
was in'trover. Plea, Not guilty. 

The plaintijOTbemg at Parimaribo in South America 
in the year 1808, inclofed a bill of lading of the cotton 
in quedion in a letter addreifed to the defendants, 
who are merchants in London, requeding them to 
effedfc infurance to the full anxount. The defendants 
had not done bufinefs for the plaintiff before, ahd had 
not come under any promife to act as his confignecs. 
For feme reafons they wilhed to decline doing fe; and 
on receiving the bill of lading they indorfed it over 
to one Majorf a friend and creditor of the plaintiff. 
Major effefeed the infurance and rei^eived the goods, 
which never came to the poffeflion of the defendants. 
He afterwards became infolvent with the proceeds in 
his hands. 


Topping for the defendants contended, they were 
not liable in this a£Uon, as Ae conlignment had been 

Aruft 
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thruft upon them, and they had a£ted bond fide for 
the pIainti£Ps interefl. They were not bound to infure 
and to fell the goods. If they did^ not, was not the 
indorfement of the bill of lading to Major the befl: 
thing that could be done ? If this Hep had not been 
taken, the goods might have^seen loft on the voyage, 
without any claim of indemnity from the underwriters; 
and if they had arrived, they would have been feized 
as forfeited, to pay the duties. 



COULETC 

Gordon 
and another. 


Lord Ellenborough. —The defemlants had no 
right to indorfe the bill of lading. 1 hey could not 
devolve upon another the authoiity confened upon 
them, and tuin over the pioperty to aftnnger. It is 
diflicult to fay what they ought to have done ;• but I 
am quite eleai that they were not juftlfied in doing 
what they did. 1 hey had th..ir election either to take 
or re]e>Jl the bill of lading. If they took it, they were 
bound to take it according to the teims of the con- 
figiimcnt. by which they themfehes were to infure and 
fell the goods. They appear to have aCted with good 
confticnce; but they were not coi reCt ’ in point of 
law. 

Ihe plaintiff had a verdiCl for tfte value of the 


Gat roWf A. G., Fat kj and Marryat, for the plain¬ 
tiff. 


Topping and Scarlett'iox the defendants. 

[Attomie^y JHeardon and £lunt ] 



VoL.m. 


Baker 
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In an aSioa for 
tiTe and occupa¬ 
tion, where the 
tenant has paid 
the property tax 
before action 
brought, be hat 
a right to deduct 
• it at the trial* 




Bakes, v. Davis. 

'JTHIS was an a£Uon for ufe and^ccupatlon to recover 
for three quarters of a year's rent. 

The defendant paid into Court the whole of the 
rent except a fum equal to the landlord's property tax 
for the premifes in queftion, which he had paid to the 
tax-gatherer before the aftion was commenced • 


Burrough for the plaintiff contended, on the autho¬ 
rity of Pocock V. Euftace, a Campb. i8i, that the 
property tax could not be deducted from the rent, in 
fettling ’che amount of the damages in an a£lion for 
ufe and occupation. 


Lord Eleenborough. There the property tax 
had not been paid by the tenant at the time of the 
trial; and it is only after payment that the dedufUon 
can be claimed. Here, however, the defendant has 
an undoubted right to the deduction; for he had paid 
the tax before action brought. 

Plaintiff nonfuited. 

Burrovgb and Lawes for the plaintiff. 

Park for the defendant. 


[Attoriijef, /St^nBlds and ^Utngham ] 


Reusse 
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Reusse v. Meyers. 


FridRy^ 
December X 7 . 


* 

'J'HIS was an a£lion of ^umpfit by mailer 
againll the freighter of a (hip, for not loading 
and difpatching her on a voyage from London to 
Gottenburgh. The Ihip was denominated in the me¬ 
morandum for charter “ The Swedilh Ihip or velTel 
called the Maria.** 

• • 

The defence was, that the (hip, inllead of being 
Swedijh^ was Britijh built, whereby the defendant had 
been prevented from fending her to Gottenbijrgh, a 
Swedilh port. • 

To prove this, the defendant firft offered in evidence 
a Britifh regifter of this fhip. Hating J. Evans of Yar¬ 
mouth to be foie owner. But— 

Lord Ellenborouoh held, that this was no evi¬ 
dence Ihe was Britifh-built, without firft proving that 
Evans was privy to the regifter, and then through 
fome other medium that he was owner of the fhip. 
In the manner in which the regifter was actually pre- 
fented, it was merely r« inter alios a£la, and proved 
nothing. 


To prove that a 
(hfp h Britiih- 
built) a BritHh 
rcgitler fo de- 
fcnbing her h hj 
itfelf no evidence^ 
A (lirp was de« 
ftribcd in a me- 
m<irandum fur 
chircer as ** the 
Swedilh (hip or 
vein I called the 
Maria.*' 1ft 
(he was Biitilh- 
built) and liad a * 
Bniiih regifter, 
but(he h^d a 
cumplete fet of 
Snediih papers 
and a treafury 
licence to fail as 
a Swedifti (hip, 
which partiLulars 
were known to 
the freighter 
Ihid, that in an 
an a£lion againlb 
him for not loac|- 
ing aitd dispatch* 
ing tlie (Inp ac¬ 
cording CO the 
momnranduis for 
charter, he could 
not fct up as a 
defence tlidt (lie 
w as in poiftt of 
a Bricilh and 
nut a Swedilh 
(hip. 


Evans himfelf, being in court, was then railed, and 
Uated that he was foie owner, and had obtained the 
"regifter for her as a Britifh-built fhip, according to her 

real charafler; but that at the time this conti aft was 

1 i a entered 
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1815. 



Reusse 


JU. 

Msyers. 


entered into, ihe had a complete fet of Stvediih 
papers, and a treafury licence to fail as a St^edifli (hip, 
all which paniculars were known to the defen* 
dant. 


Lord Ellenborough.—I fhould hold, that the 
ihip mult correfpond with the defcription in the writ¬ 
ten contract ; but (he' is Swedilh in one fenfe, being 
fumilhed with Swedilh papers, and in a condition to 
navigate as a Swedilh (hip. Although the cxprcfiion 
in the memorapdum for charter be ambiguous, 1 
think it was enough that (he had a Swedilh national 
charaAer impofed upon her, and that (he was 
Swedilh within the meaning of the parties to the 
contract. 

The plaintiff had a verdict. 


CarroWf A. G., and Abbots for the plaintiff. 

c 

Park and Scarlett for the defendant. 


[Attornies, BovHl jiid 


Sec cafe of Bennltt, PartriJgc^ i Dobf-Adm. R. 175. and 
cafe of Guts Hoffnungi Steffins^ ib. 251. 


Merger 
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Mercer v, Jones. 
fJpROVER for bills of 

I’he queflion was, how the damages were to be cal¬ 
culated, the plaintiff contending that he was entitled 
to inrerefl: to the time of final judgment, and the 
defendant that in this form of adion the principal 
only was recoverable. 

Lord F.llfnborougii. In trover, the rule is, that 
the plaintiif is entided to damages equal to the value 
of the article converted at the time of the converfion. 
There is no reafon why this lule fhouid not be* applied 
to trover for bills of exchange. The damages, there¬ 
fore, in this cafe, muft be calculated by the amount 
of the' principal and intereft due upon the bills of ex¬ 
change at the time of the demand and refufal to deliVer 
them up. 



Verdi£l accordingly. 

GarroWf A. G., and Marry at for the plaintiff. 
Jervis and Abbott for the defendant. 

V 

[4-ttornUS| Tii/bn and Fr^and.'] 



Monday, 
December lo. 

for a 

bill of exchange, 
the damages are 
to he calculated 
according to the 
amount of the 
principal and in* 
tcred due upon 
the bill at the 
time of the con* 
verHon. 


Duncan 
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NMw. Duncan Lowndes and Bateman. 

Otcember lo. 


In an aftion^ 

a guarantie for 
the debt of a 
third I'erfo’i, 
figned hj one of 
two pariners in 
the partnership 
firm, it is neceA 
fary *n give fome 
evince beyond 
the n btk'nfhip 
of partners fub- 
lifting between 
them, that the 
one who figned 
bad authority to 
bind the other by 
the guarantie. 
But fur this pur- 
pofe it wouhi be 
fufficient to prove 
a parol acknow* 
ledgement from 
the o*her partner 
fubfequently to 
the f ivini< of the 
guarantie, or to 
&ew a previoua 
couife of dealing, 
an which ftmilar 
guaranties had 
j^en given in the 
paitnerfhip firm. 


was an action on a gud^antie alleged to have 
beeh given by the defendants for the due payment 
of a bill of exchange to the plaintiff for £ 6 jo. 15s. 
accepted by Dickinfon Co., for the price of goods 
which the plaintiff had fold them. 

It appeared, that the two defendants carried on 
bufinefs together as merchants at Liverpool, and that 
this guarantie was figned by Lowndes in the partner* 
fhip firm. 

(I 

< 

Garrow, A. G., for the defendants, infinied, that 
the plaintiff was bound to give fome direct evidence 
that Baufon had authorized Lowndes to enter Into this 
undcrtaldng. 

Scarlett, contra, contended, that this was to be in¬ 
ferred from the relation fubfifling between them. 


Lord £r.LENBORouoH. As it is not tdual for 
merchants, in the common courfe of bufinefs, to give 
collateral engagements of this fort, I think you mufl 
prove that Lowndes had authority from Batefon to 
fign the partnerfhip firm to the guarantie in quefUon. 
It is not incidental to the general power of a partner 
to bind his co-partners by fuch an infrrument. 


Scarlett then propofed to Ihew that Batefon had 
fubfequently approved of tbe guarantie, which he 

contended 
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contended would be evidence of a prior authority to ^ ^ 

give it. Duwir 

T». 

Garrow, A. G., obje&ed, that this being an under- 
taking for the debt of another, Batefon could only be ^^ateuait. 
rendered liable by a note in •writing. • . 


Lord Ellenborough. All that the plaintiff has 
to prove is Lowndes*: authority to fign the partnerfliip 
firm to the guarantie. When that is eflablifhed, there 
is a very good note in writing to bind both partners. 
For this purpofe, 1 think a Aibfequent recognition by 
Batefon may be given in evidence, as well as a prior 
command ; and either the one or the other may be 
Ihewn by parol as well as by a written document. 
Proof of a previous courfe of dealing in Which fuch 
guaranties were given, and to which both partners 
were privy, I think, would be fufficient. ^ 

The plaintiff, however, was not prepared with any 
evidence to affefl Batefon, and fubmitted to be non- 
fuited. 


Scarlett and LittJedaJe for the plaintiff. 

Garrow, A. G., and Park, for the defendants. 

[Ateorniei, Atkinjun and Cooper.] 


ViJi Lord Gallway v. Matthew, lo Eafti 264I 



Dobsok 
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Thurfdiy, 
December 23. 

An a^on at 
may be main^B 
tamed to reco^T 
a concributioH in 
the nature of 
gencr-'l average 
by one (hipp<;.r of 
goods 
another. 

Where the mal- 
ter of a Ihip in .1 
forci/n poit was 
arrcflcd by pro- 
cefs 01L of a 
couit of jullice, 
at the fiMt ot th^ 
agent of tht ihi^, 
forfumsof money 
the latter liad dii- 
burfed on her'' 
account, and the 
mailer not being 
able to raife 
money by other 
means, that he 
might procure his 
liberation and 
purfue the voy. 
age, fold a part 
of the cargo; 
Heldy that the 
owner of the 
goods fo fold, had 
no ii^ht to a con¬ 
tribution in the 
nature of general 
average fu m the 
ihippeis of tlie 
♦thcr gofvls on 
nraid uhich 
ainved fifely at 
the port of 

dellmation* 


Dobson and Others v. Wilson. 

was an aflion for gerleral average by one fhip- 
per of goods againft another. The declaration 
contained 'one fperial count ftating the fafts of the cafe, 
a count in indebitatus affumpfit for general average, 
and the ufual money counts. Plea, the general ififue. 

The plaintifl's, in the month of May 180/, Ihipped 
on board the Rochdale, Captain Garton, four bales 
of woollen-drapery goods, of the value of 1124, to 
be carried on a voyage from Hull to St. Pettjrfbmgh. 
The defendant at the fame time fliipped on board the 
fame veffel 322 packages of cotton goods, valued 
at ,^16,100, on the fame deftination. Some other 
goods, belonging to different perfons, were likewife 
(hipped in the Rochdale for this voyage j but they 
were comparatively of trifling value. 

The fhip failed from Hull in the beginning of June; 
and having met with very tempeftuous weather, was 
obliged to put into Stromftadt, a port in Sweden, 
to repair. She ‘ again failed in profecution of her 
voyage on the loth of July. On the 13th of the 
fame month Ihe got aground on the Scaw. Alliftance 
was procured, and at a heavy expence (he was got 
off. Hov/ever, (he was fo much injured that (he was 
forced to bear away for Copenhagen, where (he arrived 
on the Ypth. There the cargo was unloaded; and 
the (hip was new (heathed, ai.d underwent other re¬ 
pairs. For the expcnce incurred in getting her off 
the Scaw, the captain gave a bill upon Mr. Parker, 

merchant 
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a merchant at Elfineur, who was the (hip’s agent. 
This bill Mr. Parker accepted and paid. He alfo, in 
the fame capacity, paid the dues for the (hip palling 
the Sound, and the expence of the repairs done to 
her at Copenhagen., On the 16th of A-iguft (he was 
ready to proceed on her wyage; but the Knglilh 
expedition againft Copenhagen then coming in fight, 
(he w'as feixed by the Danilh government, and the 
captain and crew were made priloners of war. They 
remained in confinement till the 9th of September, 
when they were fet at liberty, and had the (hip deli¬ 
vered uj< to them, in conlequence of the furrender of 
Copt nhager m the Britifh forces. In confequence of 
the hodilitics w'ith Denmark, it became impollible to ne- 
gociate bills upon England for the purpofe of Jiepaying 
to Parker the lunis he hau dilburfcd for the (hip’s ufe ; 


anti <he captain was quite unable to fatJsfy his demand. 
Paiker thereupon caufed the captain to be arreftid by 


procefs out of the Naval Court of Juftice at Copen¬ 
hagen ; and that Court decreed that ne (hould pay the 


debt due to Parker before he could be releafed. In 



Dobsok 
and Qthert 


V, 


WiLSOK. 


this fituation, the captain, for his liberation from im- 
prifoument, and that he might be able to profecure 
his voyage, found it would be necelDry to fell a part 
of his cargo j and the four bales of woollen goods be¬ 
longing to the plaintifl's, being neared at hand, were 
feleded and fold for that purpofe. On the 30th of 
Otiober he was again ready to purfue his voyage; 
but a war with Ruifia being apprehended, he was 
ordered by Admiral Gambler to return honfe. The 
(hip arrived fate at Hull, where the defendant’s goods 
were reftored to him. 


Topping 
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iS ij. Topping for the plaintifis. ift, There can be ns 
~Do^n ^ doubt that one fhipper of goods may maintain an 
wd Others adion againd another for a contribution in the nature 

of general average. He whofe goods are facrificed 
iLsoH. . fafety of the (hip and the ^eft of the cargo, has 

by law a,right to recover a compenfation from thofe 
whofe property is faved. Where the law gives a right, 
it gives a remedy. It is obje&ed, that the contribution 
to the general average among the (hippers of goods 
can only be fettled in a court of equity. But where- 
ever, as in this<afe, the law upon a valuable coufidera- 
tion implies a promife to pay a fum of money, an 
adfcion at law may be fuppori.ed to recover it. A con¬ 
current remedy is fometimes ofiered by a fuit in equity; 
but thq. courts of law are never oufted of their jurif- 
diftion. The difficulty of afcertaining the exadl amount 
of the contribution, can be no argument againll the 
adllon; for the amount may be proved before a jury 
as well as before a Mailer in Chancery. Neither is 
the ihultiplicity of a£lions, which may thus be brought, 
any valid objedlion to a particular individual recover¬ 
ing by adion a fum of money which is allowed to be 
due to him. Multiplicity of actions is ufed as a reafon in 
particular cafes fos refufing all remedy—as for a public 
nuifance which has occalioned no private damage*— 
but never for driving into a court of eqjjity a party to 
whom a fum capable of being liquidated is acknow¬ 
ledged to be due. Thefe arguments would apply with 
equal flrength againft an aflion for general average by 
'the owner of the (hip. But it has been folemnly deter¬ 
mined, both by the Court of K. B. and the Court 
of C. P., that fuch an adion may be maintained. 
Birkley v, Prefgrave, x £a(l, 220. Price v. Noble, 

4 Taunt. 
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4 Taunt. 123. In the laft cafe, it is remarkable the 
contribution was claimed for ftores thrown overboard, 
and not for any damage done to the hull or apparel of 
the fliip. But is not the lhip>owner, with regard to 
the (lores, in the fame fituation as the owner of goods 

put on board to be carried on freight ?--.adly. There 

can be as little doubt that this is a cafe of general aver* 
age. The plaintiflTs’ goods were necelTarily fold for the 
purpofe of preferving the (hip and the red of the cargo ; 
and the defendant’s goods have thereby been preferved 
and redored to him. The captain was4mprifoned. The 
(hip could not depart without liim. The fale of the goods 
was the only mode of procuring his liberty. Was not 
the emergency the fame as if the (hip herfelf had been 
feized, and a part of the cargo had been fold {o redeem 
her ? She was as eifeflually prevented ffom failing, 
by the arred of her captain, os if her rudder had been 
carried away, and detained by the oflicers of the court 
of judice at Copenhagen, till Parker was fatished. 
The quedion is, whether the plaintiffs* property was 
bend fide facrificed for the profecution of the adven¬ 
ture. It mud be allowed, that the (hip could not 
otherwife have failed; and the probability is, that the 
defendant’s goods would never have been redored to 
him. Having derived fo much benefit, ought he 
not to bear a part of the burthen ? Even if 
any doubt could be entertained with refpefl to fo 
jnuch of the money as went to pay the bill of 
exchange and the repairs at Copenhagen, the Sound 
dues come within every definition of general average, 
as for thefe the (hip and cargo were liable to 
eonhlcation. 


1813. 

Dobboh 
an^ Other* 

WlLSOV. 


Carmu* 
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GarroWf A. G., contra. 1. There is a great dif¬ 
ference between an action for general average by the 
fliip-owner and by one ihipper of goods againft another. 
The (hip-owner is accountable in the firit inftance to 
the owner of the goods thrown over board, or necef- 
farily fold. ,lt is therefore his duty to fettle the whole of 
the average among all the parties concerned. Having 
paid for the goods which are facrificed, after deduc¬ 
ing their proportion of the charge, all the other 
(hippers become debtors to him alone. 11^' alone, 
therefore, has to bring aftions for a contribution j 
and in fuch aCions at his fuit, the amount o( the 
damages to be recovered may be afeertained by a very 
iimple calculation. But where there are a great variety 
of fliippers, if they were allowed to bring aCions and 
crofs aCiohs againft each other, the moft inextricable 
confufion would enfue. Cafes might eafily be put to 
illuftrate the utter impoffibility of proving before a 
jury the amount of the contribution to be paid by one 
ihipper of goods to another. Where the average is 
nor fettled between the (hip-owner and each particular 
fliipper, the refpeCive claims and liabilities of the 
ihippers among themfelves can only be unravelled and 
adjufted in a court V3f equity. It is a ftrong argument 
to (hew this aCion cannot be maintained, that this is 
the firft inftance of fuch an aCion being brought. 
In both the cafes cited, the plaintiff was the owner of 
the (hip. In the laft, the contribution was claimed 
for the (hip*s (lores that had been thrown overboard ; 
but there is no diflinCion between a jettifon of (lores, 
and of anchors or guns belonging to the (hip; and 
that cafe proves no more than the former. 2. At all 
events, this defendaitt is not liable to any contribution 

either 
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either at law or in equity. The plaintiffs* goods were 
fold to liberate the perfon of the mailer from im- 
prifonment for a debt which ought to fall exclufively 
upon the ihip-owner. ^uppofe the mailer had com¬ 
mitted fome offence at Copenhagen, and had been 
thrown into prifon for not .paying the fi^e impofcd 
upon him; would the fale of a part of the cargo to 
redeem him from imprifomnent have conilituted a 
genera! average ? It does not appear that the iliip might 
not have failed without the mafter, or that another 
might n t have been procured. The plaintiffs are cer¬ 
tainly entitltU to the value of their goods j but they 
muff feek their remedy againff the owner of the fhip, 
and not a co-ihipper, u ho is as little anfwerablc as 
if the mafter had wantonly deftroyed them. , 



Dobsok 
and Others 

V, 


WUSOK. 


Lord Ellenborougii. —^Upon the general quef- 
tion, 1 am inclined to think that fuch an aflion as 
this may be maintained. A court of equity may, 
perhaps, be a more convenient forum for adjuffirig the 
claims of the different parties concerned ; but if a 
fliipper of goods which are facriheed for the falvation 
of the reft of the cargo is entitled to receive a contri¬ 
bution from another fhipper, wliofa goods are faved, 
I know not how I can fay tiiat this may not be reco¬ 
vered by an action at law. U his is a legal right, and 
muff be accompanied with a legal remedy. The dif¬ 
ficulty of fhewing by ftrift evidence the exa£l amount 
of the contribution is great; but as there are data 
upon which it may be calculated with great certainty,* 
I think this is no obje^ion to the adlion. The plain¬ 
tiff by proceeding at law takes that difficulty upon 
himfclf, and if he is not prepared to overcome it, he 

cannot 
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i8i3« catmot fucceed. Nor does the multiplicity of adiotlS 
Domom which may thus be brought appear a ground on which 
wdQthm I can hold that relief mult be fought in equity. If 
WiIwN objedlion upon principle to a particular 

aftion, 1 know not how 1 can turn round the plundff 
by faying r that an inconvenient number of limilar 
actions may be commenced. I cannot perceive why 
the Ihipper of goods may not maintain an adtion at 
law for general average as well as the owner of the 
- Ihip. 2.. I mult feCj however, that this is a cafe in 
which general average can be claimed ; and 1 am of 
opinion that it is not. Is there here any thing like a 
ja£lus mercium levanda navis gratia ? A jettifon to 
lighten the fhip is not the only foundation of general 
average; but it mull arife from that or fomething 
analogous. The dillindlion between general and par* 
ticular average would otherwife be entirely abolilhed, 
and the Ihippers of goods would be called upon to 
contribute to lolTes from which they derive no benefit, 
and which ought to fall exclufively on the fhip* 
owner. Here the agent of the Ihip arrefts the perfon 
of the mader, both being agents of the owner, who 
had undertaken to cany the whole cargo fafely to its 
deftined port. This is different from the arreft of 
the captain by a foreign force. Even there I am not 
aware it has ever been held that the mailer is fo infe- 
parably united to the fhip, that to redeem him it is 
lawful to fell a part of the cargo. The procefs of 
the court of juffice at Copenhagen was not dirddled 
againfl the fhip, and was confined entirely to the per¬ 
fon of the mailer; it was merely an arrefl for a per- 
fonal debt. I was at firil flruck by what was faid 
about the Sound dues; and had the fhip been feized 

S for 
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for non«payment of thefe, I (hould have thought the 
fale of a part of the cargo to pay them, in the ab- 
fence of all other means to raife money for that pur- 
pofc, might have been the foundation of a claim for 
general average. But thefe dues had been paid to 
the Danifh government by 'Parker, the fllip's agent, 
and the money fo paid merely conllituted a private 
debt due to him, which he fought to recover by pro- 
cefs againft the perfon of the mailer. It comes to 
this—whether if the captain be fevered from the Ihip, 
whatever be the caufe, he may fell* a part of the 
cargo to redeem himfelf ? I fee no dillindlion between 
this arrelt for debt and an arrell for an afiault he 
might have committed in the Hreets of Copenhagen. 
No cafe has been cited, or principle advjiftced, to 
fhew that a claim for general average can arife from 
an adi done to redeem the mailer of a Ihip from fuch 
an imprifonment. I therefore do not think that any 
part of the plaintiffs* goods was facriliced for the 
fafety of the Ihip and the relidue of the cargo, in fuch 
a manner as to give them a right to a contribution 
from the other fhippers of goods on board. Their 
proper remedy is againll the owner of the Ihip. 

Plaintiffs nonfuited. 

Topping and Littledah for the plaintiff, 

Garrow, A. G. and Park, 

[Attornies, Hillyari and HalLJ ^ * 


y$de Abbott on Shipping, Part III. c. 8, 
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Dobson 
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Thurf!(»y, 

December 23. 

An agreement 
that Lot'don 
bankers ihould 
accept and pay 
bills of exchange 
drawn in the 
country for a 
commiflion offs* 
per cent, being 
fiimiihed with 
funds to pay the 
bills before they 
became due, can¬ 
not be ufurious, 
there being no 
contemplation of 
tin advance of 
money. 

If upon fuch 
an agreement an 
advance of money 
were contemplat- 
ed) it would be a 
queilion of fa^t, 
w hether the com- 
ixiiflionwas a Oidt 
to obtain more 
than legal inte- 
reft for the for¬ 
bearance, or a 
compcnfdtion for 
the trouble and 
cxpcnce incurred 
in accepting and 
paying the bills 
of exchange. 


Mastbrma.n and Others v. Cowrie. 

e 

was an iflue direfled by theJLord Chancellor, to 
try whether at the tii;ne of the fuing forth of a com- 
mifllon of bankrupt, bearing date the ad of November 
i8i 3, againfl: Jobn Hughes Goodlake and William 
Hartley Goodlake^ they were indebted in any and what 
fuin of money to the plaintiffs. 

9 

* , 

The plaintiffs are bankers in London. In Odober 
1811^ David Bromer, a merchant in London, who 
did not keep cafli with them, applied to them to ac¬ 
cept bille for him at Ihort dates, for which he was to 
provide before they became due. Accordingly, it was 
agreed that fuch bills fhould be drawn by fome per- 
fon procured by him ; that the plaintiffs fhould ac¬ 
cept them j ihat Bromcr fhould always provide for 
them before they became due j that by way of fecu- 
rity he fliould depofit with the plaintiffs good bills, at 
long dates, to a larger amount; and that the plain¬ 
tiffs fliould receive a commiflion of five fliillings per 
cent, upon the bills accepted and paid by them for 
their trouble. After the parties had dealt together 
fome time on the footing of this agreement, the plain¬ 
tiffs exprefled themfelves diffatisfied with the manner 
in which the bills were drawn, and requefted that 
they fliould be drawn for the future by fome refpeft- 
able perfon in the country. Bromer faid, if the plain¬ 
tiffs could procure any fuch perfon, he would allow 
him one (hilling per cent, for his trouble in drawing 
the bills. William Maude, a banker at Otlcy in 

y orkfhire. 
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Vorkflure» was then mentioned, and he confendng to 1813. 
the arrangement, it was agreed, that in future the mXstewIm^ 
bills Ihould be drawn in his nam^. In this way the and Others 
plaintiffs continued to Accept and pay bills, at two (Jowbih. 
months, drawn upon them by WiUiata MaUdCy till 
Bromer became bankrupt in September 1812, charging 
the 5x. per cent, commillion for themfelves, and the 
li. for the drawer, which was regularly p^d him. 

During the whole of that time they never were in 
advance to Bromer. Afterwards, they were obliged 
to take up bills they had accepted for him, for which 
he had not provided funds. He had lodged with 
them, by way of fecurity, bills to the amount of 
^19,296. is. gd. accepted by J. II. Goodlake and 
W. H. Goodlake. Thefe perfons foon afterwards them¬ 
felves became bankrupt, and the prefent queffion 
arofe upon the plaintiffs feeking to prove the bills 
under their commiflion. One of the plaintiffs having 
been examined before the commiflioners, and ha,ving 
declared that interefl never had been charged to 
Bromer^ was alked, whether, if Bromer had not be¬ 
come bankrupt, intereff would not have been charged 
by them upon any cafh they advanced to take up 
their acceptances ?—to which he anfwered, there was 
no agreement for that purpofe; but he fuppofed they 
would have charged legal intereff. 

Garrcwt A. G., for the plaintiffs, ftated the quef- 
tion to be, whether the tranfadions between then) and 
Bromer were tainted with ufury? and contended there* 
could be no ufury in the cafe, as there was no advance 
of money. The 5J. per cent, could not be referred' 
to forbearance, there being no debt to be forborne. 

Vox.. UI. K k and 
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tSij. an;d xm merely a compenfation for thdr trouble in 
accepting and paying the bills. The compenlation 
and Others was extremely mo^rate; but were it ever fo extrava* 

Cowkb. could no more be mUde ufury than any other 

payment for work and labour done and performed. 

« a 

Park, emtrd, intifted, that this was fubllantially 
an agreement for the loan of money^ and that if the 
agreement was ufunous, no valid debt could artfo out 
of it. The plaintiffs could not have maintained an 
adion againft Bromer for the money they paid in 
taking up thdr acceptances, and therefore could have 
no claim againft Goadlake and Co. upon the bills lodged 
in thdr hands as a fecurity for an ufurious debt. He 
relied upon Kent v. Lowen, i Campb. 177. in which 
it was held, that a perfon accommodating another by 
accepting a bill of exchange, cannot, like a ^untry 
banker difeounting a bill, take any thing beyond five 
per cent, intereft, by way of commiffion, without 
conunitting ufury. 

Lord ELi.BMBOROUOH.*»The iflue fent by the 
Chancellor is to try whether the debt of Goodlakes to 
the plaintiffii is cOnftituted in ufury. If it be fo, it is 
no debt at all. The ufury is fuppofed to be committed 
in the dealings with Bromer, The agreement between 
them was this: they, in confideration of a quarter 
per cent, were to accept and pay for him bills drawn 
by WUIiatn Maude at Otley in Yorklhire; before 
they bbcame due, he was to provide funds to 
them up; he waS'likewife to lodge other bills at 
longer dates in their hands by way of focuiity; and 
he was to allow a dulling per cent, to the drawer of 
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the bills. Here no advance of money is anticipated. 

It might have happened, by the cafe not being pro- MAsx^Mia 
vided, or the fecurxties proving unprodudive, that an Others 
advance might pofebly have taken place; but it does Cowaus. 
not appear to have Jieen in the contcmplat’on of the 
parties. The fird; quedion* is, whether there was a 
contrad for a loan i If there was, there may be ufury 
to vitiate the debt, or to cut down the fecurities, al¬ 
though no advance took place till after Brower's bank¬ 
ruptcy upon which no intereft was charged. There 
mud be an adual loan and a receipt ^of ufurious inte- 
red to render a party liable to'penalties ; but if there 
be a dipulation for more than five per cent, upon a 
contemplated advance, the agreement is ufurious, and 
no trandidions under it can be the foundation of a 
valid debt. Here, however, nothing appear^ to have 
been anticipatedtq.be done by the plsuntiffs beyond the 
acceptance and payment of the bills. They never 
were in advance to Brower till ;ifter his bankruptcy, 
and there feems no reafon to fuppofe that a loan of 
money was ever in their thoughts. If lo, the com- 
miflion of ^s. per cent, could not be for forbearance, 
and could not be the foundation of ufury. The only 
quedion arifing out ol the is. allowed to the drawer 
is, whether that was a colour for ufury. If it was bond 
fide applied to Maude's ufe, it cannot be ufurious, 
and it may be entirely removed from the confideration 
of the cafe. Then may not the 5;. be accounted for 
on the fcore of the trouble which the plaintiffs had in 
accepting and paying the bills, in receivine the funds 
for that purpofe, and in taking care of the fecurities 
* depofited with them ? It has been decided that country 
bankers may charge a commifeon beyond the per 

Kk 2 cent. 
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Ma^tsruan 
and Others 


V 

CowBiis. 


% 


cent, for the money advanced. Inftead of the expref- 
iion, country bankers, I prefer a defcription of the 
thing done. Before all mercantile tranfadtions were 
carried on by means of a paper circulation, country 
bankers were at a great charge la procuring calh. It 
was a fort' of foreign commodity which they had to 
import; therefore, in conveying and infuring it, they 
incurred a great collateral expence. If under thefe 
circumftances they were allowed only 5 per cent, on 
the whole tranfacfion, they might have received only 
4J. for the forbearance of the money advanced. A 
Amilar cxpence may be incurred every where, by keep* 
ing clerks and a counting-houfe on purpofe to accept 
and pay bills with funds provided by the perfon for 
whom the buAnefs is done. In all thefe cafes it is ne- 

t 

ceffary to detach the trouble of keeping accounts, from 
interell for the forbearance of money. I remember an 
ilTue being tried at Chefter, whether 5J. per cent, 
was, a fair commillion upon the difcount of bills there; 
and it was found to be fo. 1 agree, with what the 
Chancellor is ftated to have faid in direfling the pre* 
fent iifue, that unlefs there be an eventual advance pf 
money contemplated, there can be no ufury. Here 
the advance of 'hioney was not the fubllance of the 
contrafl. It was never mentioned among the parties, 
and never happened till the clofe of the tranfaflions, 
when no interefl: was charged upon it. Had an ad* 
vance been made, I (hould have left it to the jury 
whether the commillion was a fhift for obtaining more 
than legal intereft for the forbearance of the money. 
But if an advance was neither made nor contemplated, 
the commillion can be conlidered only a compenfatioa 
for fervices performed. 


Verdift, 



♦91 
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Verdid^y that J» H. Goodlake and H. Geodlake 
were indebted to the plaintiiFs in the fum claimed. 

/ 

Garroio A, G., Toppings Marryatt, and Irvine, for 
the plaintiffs. * 

• • 



Mastbamak 

and Others 


COWJUE* 


Park and Pu/JIffr for the defendant. 


[Attornies, Sudfouf and Dcwn»] 


Vide Barclay q. t. 



Denton and Others v. Rodie and Another. 


Thiirfday, 
Dec. J3. 


^HIS was an iflue to try whether James Henry Clojtgh, Where one of 
JoJhua Smithfon Wilkes and James Butler Clough 
were, at the date and fuine forth of a comniifflon of 
bankrupt againft them, indebted to the plaintiffs in any chanjiemhisown 

* ^ *' mine upon the 

and what lum oi money, pmueiiiup firm, 

• 111 favour of pei* 

(on^ wh > advance 

The bankrupts entered into partnerffiip together as Jj™ a" "heT’ 
general merchants at Liverpool, in 1806, under the 10 the iift^ of the 
firm of Clough, Wilkes, and Clough. Soon after, in thv'lhc'jTnncri 
purfuance of a previous arrangement, James Butler hibi" wi«. 
Cl ugh went out and eftablifted himfelf at New York, 
in the United States of America, with a view to form jw;'•cs fw 

, - r 1 t moncr leac* 

connexions, and to procure conngnments ror the bene- 
fit of the houfe at Liverpool. While there he did no 
bufinefs on his private account. For the purpole of 

K k 3 raifing 
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*813. raifmg money, he was in the h^bit of drawing bills in 

* i)M»TON^ own name upon the houfe, in the following form: 
andOthers^ 

Rodie * New York, 

and Another. No. 218. Exch. ^1,500 Sterl. 17th Aug. 18 lo. 

Sixty days after tight of this fecond of exchange 
(tirll, third and fourth unpaid) pay to Meflrs. Denton, 
Little, and Co. or order ^1,500. fterling in London, 
value received, and place the fame to account of fun- 
dries,^. as advifed by, ’ J. 13 . Clough. 

To MeflrB. Clough, Wllkis and Clough,. 

Liverpool. ^ 

Thefe bills he fold at New York for cafli or promif- 
fory ndtes at Ihort dates, according to the current rate 
of exchange. The money thus raifed, he applied en¬ 
tirely in the purchafe of homeward invetiments for the 
houfe at Liverpool, or ip defraying his perfonal ex¬ 
penses, for which, it was undertiood, he was to have 
had ^^400. a year, but for which no regular allowance 
was made him. He had often no other funds for 
thefe purpofes. He periodically remitted home an ac¬ 
count of the manner in which he thus raifed and applied 
the money, which was never complained of. The 
houfe at Liverpool regularly accepted and paid the bills 
fo drawn, till it flopped payment in November 1810. 
J. B. Clough afterwards returned to England, and a 
joint commitiion of bankrupt was fued out againft the 

. three partners on 5th December 1811. 

* 

The plaintiffs areBritifhfubje£l:s,who carried on trade 
at New York, under the firm of Dentorit LUile^ and Co, 
They became holders of the bill of exchange above fet 

out. 
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out, and, fubfequently, of feveral others of the fame im¬ 
port, by advancing money upon them ter J. B. Clough, 
according to the rate of exchange. The firft was accepted 
by the houfe, but not paid, and the houfe had flopped 
payment before the^ others were prefented for accept¬ 
ance. Thefe bills the plaintiffs wiihed to pyove upon 
the joint eflate of the three bankrupts. The joint cre¬ 
ditors infilled that they could only be proved upon the 
feparate eflate of the drawer. To determine that quef- 
tion, the prefent ilTue was directed by the Lord Chan¬ 
cellor. 

• • 

Garrow, A. G., for the Plaintiffs, contended that 
the bills were to be confidered as drawn by the 
houfe, although in the name of one partner; and that 
at any rate the partners were all jointly indebted, 
as the mon^y advanced upon the bills had been 
raifed for their joint ufe, and applied ^lor their joint 
benefit. 

Topping, contra, relied upon Emiy v. Lye, 15 Eafl. 7. 
as an authority exprefsly in point. There one of two 
partners drew bills of exchange in his own name, 
which he procured to be difeount^d with a banker, 
through the medium of the fame agenl who pro¬ 
cured the difeount of other bills drawn in the partner- 
ihip firm with the fame banker; and it was held that 
the latter had no remedy againfl the partnerfhip, either 
upon the bills fo drawn by the iingle partner, or for 
money had and received through the medium of fuch 
bills; the money being advanced folely on the fecurity 
of the parties whofe names were on the bills by way 
of dtfeount, and not by way of Joan to the partnerfhip; 

K k 4 though 
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Dbmtok 
«fld OtHen, 


RbDis 

JUld Another. 


though the banker conceived, at the time, that ail the 
bills were drawn upon the partnerlhip account. 

Lord Ejllsnborough.— L think this cafe is dif- 

tinguifhable from Emly v. Lye. Jiere I conceive the 

partner in America had authority irom the two others 

to raife money for the ufe of the firm; and money 

was accordingly raifed from the plaintiffs upon thefe 

bills, in purfuance of fuch authority. The tranfaflion is 

a loan rather than a difcount. J. B. Clough was fent out 

to America to manage the bulinefs of the houfe there, 

and to procure homeward inveflments. The fhipments 

from this country did not form an adequate fund for 

that pilrpofe. He fays himfelf that he had a carte 

blanche to the means he fhould adopt. He accords 

ingly raifcs money, for which he gives as a fecurity 

bills of exchange, drawn in his own natQe, upon the 

houfe. They know and recognise this mode of deaL 

ing. They regularly accept and pay the bills fo drawn 

till the time of their failure. Therefore, although I 

cannot fay they are jointly liable upon the unaccepted 

bills, I think they are jointly indebted to the fame 

amount, as for money lent, or money had and re« 

ccived. . 

* 

It was then fuggefted that the plaintiffs, upon this 
fuppofition, could not claim intereff ; but Lord Ellen^ 
borough thought, that from the courfe of dealing, the 
plaintiffs ware entitled to intereft, although they did 
not recover upon the written fecurities. 

Verdict accordingly, 

CarrvWi 
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Garrow, A* O.9 Park, and LittledaUt for tike 
plaintiffs. 

Topping, Scarlett, and Richardfon, for the de¬ 
fendants. 



Dbhtoh 
and Otben 


and 


Root 


K.00W 

Anotlwr. 


[Attornies, Coopa*MA JCotoet.] 


Ft/le SifFkiu v. Walker, 2 Campb. 308. 


Cailstai&s and Others, Executors of Lyok, 

V, Allnutt. 


Thur((b)ra 
Det. 23# 


'pHIS was an adUon on a policy of infurance on the 
Ihip Simon Clarke, at and from her port or ports 
of loading in Jamaica to Leith. 

• 

The defence was, that the Ihip had been guilty of a 
breach of the convoy ad, by the inftrumentality of 
the agent of Sibbald, the owner, in whom the intereft 
was averred. , 

Sibhald refides at Leith. In February 1812, the 
policy was effeded in London by hyon his agent, who 
ftated to the underwriters, “ he was uncertain whether 
the diip would fail home with convoy or not; he 
thought Ihe very likely would fail with the coi|- 
voy ; if not, ihe would run it in company with ano¬ 
ther ihip of SibbalcT s, called the Lady Forbes; that 
he therdfore whhed, inffead of the common premium 

oC 


To mate a po¬ 
licy of infuranco 
for an 

ot the convoy 
It U not eiiou^ 
to Iheiv that too 
flitp failed with¬ 
out convoy by 
tile iiiftnimenta- 
lity of an a^ent 
of the aiTured, 
unlefi it appear 
thattheagenthad 
authority from 
his principal for 
thu piurpofe. 
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>815. of eight guineas, to return four for convoy, a medlotn 

premium of fix guineas fliould be fixed without any 
sad Others returns.” The policy was accordingly efieded upon 

tbckanm. 

The Ihip failed from Jamaica on the ift of Augufi:, 
without convoy, and was captured on her voyage home. 
Stblfal(Ps fon was on board j but it did not appear in 
what capacity. 

Garrow, A. ,G., for the defendant, contended that 
thefe fa£is afforded fufEdient evidence of the alfured 
having “ directed or been in fome way privy to or in- 
ftrumental in caufing the fhip to fail without convoy.” 

Lord'ELLEKBOROUCH. I think there is no evi¬ 
dence here to connedt the owner with the breach of 
the convoy acJ. That is a very penal ftatuie, and is 
to be conflrued flridtly. It is not enough that an 
agent of the alfured is privy to or inflrumental in 
caufing the Ihip to fail withoth convoy. To vitiate 
the policy there muft be the perfonal privity of the 
affured, and the injlrummtality mufl; be by his own 
adl. Where the condudb of the agent of the afiured is 
fet up as an infradtion of the convoy adb, it muft be 
fiiewn that he had authority from his'principal for that 
very purpofe. Therefore Sibbald in this cafe cannot 
be affedted by the ad of the captain in failing without 
convoy; nor would it be material if (which does not 
jq>pear) his fon had been fupercargo, and had diredled 
tbiB to be done. Then it comes to the reprefentation 
of the broker to the underwriters. He leems rather 
to have expedled that the Ihip would fail with convoy ; 

' and 
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and at any rate what he fsud does not prove that h» 
principal had given dire^ons to the contraiy. 

Verdid for the plaintiflF. 

Park and Scarletffor the plrintiS. 

Garrmv and Ricbardfon for the defendant. 



Carstaibs 
and Others 

e. 

AiXMTrrr. 


[Attorales, Shgi)htrd ud i)ann.] 


• _ ■ 

Vide Cohen v. Hinckley, x Taunt. 249. 2Gsunpb.5x. Wain- 

houfe V. Cowie, 4 Taunt. 178. 


Hknry V. Lrigh. 


ThuriSby, 
Dec. 24* 


rpHIS was an adion againfl the defendant as drawer to prove the 
of a bill of exchange for ^aooo. dated the 20th taXrai^’iTeerti- 
cf Odober 1810, payable 15 months after date to 
the defendant's order, and by him indorfed to the the book kc|s m* 

- . ^ the office of the 

plaintlSv Tecrctary of 

bankrupts, m 

^ which entries are 

Pleas, ift. The general iflue; -fidly, bankruptcy , made of the aU 
Replication to the lad plea, that the defendant had bt^en u 
before difcharged by virtue of 5 Geo. 2. c. 30. and that 
he had not paid 15* in the poond under the fecond 
commiflion awarded againfl him (a). Rejoinder, that who pleads hia 

° \ / J » l»ankruptcy had 

been before difcharged as a bankrupt,—after notice to produce the former certificate, it ii enough 
if witneflea ftate they were empli^^ by him to folicic that cenificate, and that Iodine at the cn- 
triea in their books they have no doubt it was allowed by the l^onJ Ohar^pellor. ^ 

■ ■ ■ ■ 1.^,, s — . . . ■ ■■ fa 


• (tf) In Wilfon t. Kemp, E« T. 18x4, the court of K« fi* de- 
ewA that fuch a replication to a plea of bankruptcy is bad 011 
fpecial demurrer* 

th« ' 



CASJES AT NISI PRIUS, 




v» 

1jE»X. 


the defendant had not been before difcharged; and 
ilTue thereupon. 

« 

The formal evidence on the bill being given, the 
plaintiff proved a notice upon th^ defendant to pro¬ 
duce his certificate under the firft commiffion, which 
was not produced. The defendant’s affidavit of con< 
formity under that commiffion procured from the of¬ 
fice of the Secretary of Bankrupts was then put in. 
To prove that the certificate had been allowed by the 
Lord Chancellor, Mr. Church, a clerk from the fame 
office, was then called. He produced a bonk kept in 
the office, containing an account of the allowance of 
bankrupts* certificates. In this there was an entry in 
the hand-writing of one Charnock, another clerk in the 
office, nett called as a witnefs, which flated that the de- 
fendant*s certificate was allowed by the Lord Chancellor 
on the 2d of Oftober 1803. The mode in which thefe 
entries are made was deferibed to be as follows: Whenfe- 

I 

veral'affidavits of conformity have been filed in the office 
of the Secretary of Bankrupts, a clerk from the office 
carries them together with the certificates to the Lord 
Chancellor, who figns the certificates in the prefence of 
the clerk. The latter then writes ** all*' for allowed'* 
on. the back of the affidavits. As foon as he has re¬ 
turned to the office, he makes entries of thefe allow¬ 
ances in the book kept for that purpofe. This book 
is the only regifter kept of certificates being allowed. 
It is confulted by the public who wifli for information 
i^fpefling the allowance of bankrupts* certificates ; 
but it is never feen Or referred to by the Lord Chan¬ 
cellor. - Neither the Secretary of Bankrupts nor his 
clerks are fworn officers. 

Garrew, 
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CarroWf A. G., for the plaintiff, contended, that 
this was good fecondary evidence of the allowance of 
the certificate. The book muff be confidered an offf« 
cial document. The moff ferious 'confequenceB muff 
follow to bankrupts themfelves if it were rejeQed; for 
in cafe of their certificates bping loft, this is the only 
evidence to protect them from their creditors. The 
entries were made in the courfe of office, and were to 
be admitted like the rules of the courts of common 
law, without calling the clerk who wrote them. 

• 

Topping, centra, maintained, that* in the abfeiice of 
Charnock this entry was not evidence. While he was 
alive it was not the. beft fecondary evidence that could 
be adduced; for if the certificate ever was allowed, 
according to the courfe of proceeding defcribed, it 
muff have been allowed in his prefence. Why then 
was he not called to ftate the fa£l ? The entry might 
be a forgery, and from fome motive or other might 
be written by him although the certificate never < 
exiffed. 

Lord Ellemborouoii. —Had this book been kept 

by order of the Lord Chancelfor; }iad it from time to 

time been laid before him: had he referred to it and 

^ • 

aded upon it, 1 fhould have held it admiflible evidence 
to prove the allowance of the certificate, without call¬ 
ing the clerk by whom the entry was made. But from 
the account now given of the book by the witnefs, I 
am inclined to think it is not receivable. I can hardly 
attach to it the authenticity of an official document. 
It aj^ears ratho: to be the private memorandum of the 
clerks, kept for the information of thofe who confult 

them. 


i8*j, 

Hbmbt 

V. 

Lsmh. 
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i8i$. them. The entries are not made by one perfop in 

courfe of his official duty, but by any of the clerlra 
V. in the office; and none of them are fwom officers of 
the court. 

The folicitor to the coinmiffion,\(rho reiides at Liver^ 
pool, and his agent in town, were afterwards called 
by the plaintiff. They ftated, that they had been em¬ 
ployed by the defendant to folicit his certificate under 
the firft commiffion, and that looking at the entries 
they had made .in their books of charges, they had 
no doubt the cmificate was allowed by the Lord 
Chancellor. ^ 

topping ftill infilled that this was not fufficrent 
fecondary evidence; particularly as it had never been 
proved that the certificate had come to the polTeffion 
of the defendant. 

Lord Ellenborough. —If the certificate was ob¬ 
tained for the defendant, I will prefume that it came 
to his poffeffion; and as he does not produce it upon 
notice, 1 think there is now abundant fecondary evi- 
dence that the certificate was allowed. The iffue 
joined is, that the defendant was not difeharged under 
the llatute before he became bankrupt as Hated in his 
plea. He was fo difeharged if he obtained his certifi¬ 
cate under a former commiffion. We have now legal 
evidence of the certificate bdng obtained. Therefore, 
as well on that iffue as on the plea of non affumpfit, 
there muff be a 

VerdifI for the plaintiff. 

Garrov/f 
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GarrtWf A.G., Scarlett^ and Campbell^ for the , 
plaintiff. 

Toppings Holroyd, and Littledalei 'for the defendant. 


[Attmies, Hutehifim and Cooper.'] 

• • 

J\roi!tf.~Neither the firft commiflion nor any of the other pro«> 
ceedings tinder it were produced. 




COURT OF COMMON PLEAS. 


ADJOURNED SITTINGS AFTER TERM AT 

GUILDHALL. 


Redman v . London. 


TueTday, 
December at* 


'pHIS was an adion on a policy of infurance, dated a policy of m- 
Sth January 1813* on the ihip jSir Sidney Smith, from London ta 
at and from London to Berbice. up^”h/' 

. receipt ctf a letter 

from the captainp 

After the printed words in the policy, “ beginning 
the adventure upon the faid goods and merchan- ten,) fating that 

* ® ^ he had pa0ed 

dizes, from the loading thereof aboard the faid Barbados, and 
(hip,** there were inferted, in writing, the words* 

^ $9 felted in the 

policy jfter the 
printed clauTe 

defcrilMni the besinnios of the adventure on the goods. Hem, notwithftanding, that the policy was 
^EAStted by ft ievkciea at ^^aclci^l, in a former part of the voyage. 


ce 


<1 


€( 




The 
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m 

.'The only extraordinary liberty given by the Rolky^ 
“ *0 convoy, without bein^ 

V. “ deemed a deviation.” 

l4>lO)0»o 

« 

This policy was on the fame ihip and the fame 
voyage mentioned in Williams v. Sbee, ante, 469. and 
exadly the fame evidence was now given refpedting 
the tranfa£tions at' Madeira and the fubfequent Ipfs as 
upon the trial of that caufe before Lord Ellenborough. 
The broker, however, fwore, that when he efFeSed 
the policy he ihewed the underwriters a letter, written 
by the captain ‘at fea,‘ when he was between Barba* 
does and Berbice, flatihg that he had parted company 
with the convoy. 

Beji^ ‘Serjt., for the defendant, read the foregoing 
note of Williams v. and inhfled that the prefent 
cafe was much ftronger in favour of the underwriters, 
as the policy here did not contain the liberty to land, 
load, and exchange goods, which was there relied 
upon. « 

Sbepherdy Serjt. for the plaintiff, allowed, that the 
ihip had been gqilty of a deviation at Madeira j but 
contended, that the underwriters on this policy could 
not take advantage of it. This policy was only meant 
to take the fliip up^l^ ^ fea ’* from' the^ date of the 
lafl letter from ti^^^tain, and to prqte^.her during 
the remainder of the voyage to ^rbice. For this 
■ ' «pnrpofe, the words “ at fea” were introduced into 
the policy. Their meaning might be a little equivocal 
on the face of the inllrument, but became quite ap¬ 
parent when coupled with the letter .ihewn to ;:he un- 

j derwriters j 
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derwriters ; therefore a deviation prior to that letter 
was equally immaterial as a deviation upon any former 
voyage. 

Bejlf Serjt. in reply. —It is impoflible to make “ at 
fea ” one of the termini of the adventure. The po-, 
licy is at and from London to Berbice,** and the 
declaration accordingly avers, tha^ the ihip was in 
good fafety at Londony and failed from thence on the 
voyage in the policy of infurance mentioned. Had 
the fhip fuflained any fecret damage at Madeira, the 
underwriters .would unqueflionably have been liable 
for an average lofs. The date of a policy is wholly 
immaterial, if it be eifeifled before the event is known 
to either party. The invariable rule is, that it attaches 
at the place where the rifk is defcribed to conjthence, 
and if not difcharged by a deviation, proteffs the (hip 
during the whole of the adventure. The captain’s 
letter cannot be made a part of this policy, which 
does not refer to it, and the words at fea,” con- 
nefted as they are with the loading o^oods and 
merchandizes, are wholly nonfenfical. 



Rsumam 




XTondok. 


Mansfield, C. J.—Whatever the intention of 

the parties might be, I fee nothing in this policy to 

(hew that it was not to attach at London. I mufh^ 

therefore hold, that the underwriters were difcharged 

by the deviation at Madeira. 

< 

The plaintiff was nonfuited, and the nonfuit was 
afterwards confirmed by the Court of Common Pleas. , 

Sbepberdy Serjt. aitd Marryat for the plaintiff. 

’ Bejiy Vaughan, Serjts., and Campbell for the defendant. 

[Atttiniiei, Riving%<m and 

Ll 


roL. ni. 


But 
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Redman 

l^ONDON* 


3 ut although a policy of in* 
furance in general applies to 
the whole of the voyage fpeci* 
lied in the policy, even where a 
part of it is performed before 
the policy is effefted, yet it has 
been held, ,that if the affur^d 
bav© previoufly received a let¬ 


ter from the captain, in which 
he omits to mention an acci* 
dent that had befallen the (hip 
in the prior part of the voyage, 
*the underwriters are not liable 
for t|ie damage thereby fuf- 
tained. Gladftone v;. King, 
T Maule & Selw. 35*. 


WeJnefday, SCHMEIDER another V. HeATH. 

December 2Z. 


Although a Oiip 
be fold, ** to be 
taken with all 
faults,’* the ven> 
dor cannot avail 
himfelf of that 
ilipulation, if he 
knew of fccret 
defe^ls in her, 
and iifcd means 
to prevent the 
purchafer from 
difeovering them, 
or made a frau'> 
dub nt repre- 
fentation of her 
condition at the 
time of the Tale. 


was an action for money had and received, to 
recover back th^ depofit paid upon the purchafe 
of a (hip called the Juno, on th6 ground of mifrepre- 
fentation and fraud on the part of the vendor. 

The fale took place at Lloyd’s Coffee-houfe on the 
23(1 of July l&d;, when a particular was exhibited by 
the defendant, deferibing the (hip in the following 
terms : ® 

" BritKh'built at Monkwearmouth in i8io, for 
“ private ufe 5^129 tons per regifter j is a clever, 
burthenfome, ufeful velTel for general purpofes j 
unufually well found in (lores,’ among which are a 
“ new cable and hawfer never wetted, and a large 
“ proportion of entirely new fails: tife hull is alfo 
nearly as good as when launched ; requiring a moft 
** trifling outfit. Now lying oflF No. 3. Warehoufe, 
** London Docks. Hull, mads, yards, (landing and 
** running rigging, with all faults as they now lie,** ■ 


After 
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After this defcription of the (hip followed an inven¬ 
tory of the anchors, cables, fails and Ihip’s llores, 
provifions and boats, and at the end of this inventory 
was the following declaration : 

% 

% 

“ The veflel and her ftores to be takers with all 
‘‘ faults^ as they now lie, without any allowance for 
«- weight, length, quality, or any defed whatever.” 


1813. 


SCKNClUKa 
and another 


V. 

Huath. 


The veflel was purchaFcd by the plaintiff for jfi58o. 
and he immediately paid the^depofu 'of ^^397. 3r. 
which he now fought to recover. 

Having taken poflellion of her, he fent her to a 
ftiipwright’s to be examined. Here it was found that 
her bottom was worm eaten, that her keel was Woken, 
that flie Was quite unfeaworthy, and that fhe by no 
means correfponded with the defcription in the par¬ 
ticular. The plaintiff thereupon refufed to complete 

the purchafe, and demanded back his depofit. 

* 

It now appeared in evidence, that the fhip belonged 
to a club of underwriters, to whom fhe bad been 
abandoned, and on whole account fhe was fold ; that 
the ftate of her bottom and her keel mull have been*^ 
known to the agents employed to condud the fale 5 
and that the captain, when the fhip was advertifed for 
fale, took her from the ways on which fhe lay, and 
where the ftate of her bottom and her keel might 
eafily have been difcovered, and kept her conftantly 
afloat, fo that thefs defeds were completely concealed 
ty the water. The pcrfon who had framed the par- 

L 1 3 ticuUr 
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SCHHEIDER 
and dnotb^r 


ticular Hated, that he had inferted the defcription of 
the veflel without having examined her. 


Shepherd^ Serjt., for the defendant, contended, 
J:hat the adion could not be maintained, as the Ihip 
and her Hores, according to the particular, were to be 
taken with all faults. Thefe words put the purchafer 
on his guard, anil threw upon him the rilk of all 
faults, latent and apparent, known and unknown. It 
was the duty of the plaintiH' to have examined the 
fliip's bottoni and the Hate of her keel before the 
fale. The vendors had introduced words to obviate 


all fubfequent difputes, and the plaintiff could not 
now come and complain of his own negligence. 

Mansvield, C. J.—-The words are very large to 
exclude the buyer from calling upon the* feller for 
any defefi: in the thing fold; but if the feller was 
guilty of any pofitive fraud in the fale, thefe words 
will not proted him. There might be fuch fraud, 
either in a falfe reprefentation, or in ufing means to 
conceal fome defedl. I think the particular is evi¬ 
dence here by way of reprefentation ; that Hates the 
i, hull to be nearly as good as when launched, and that 
the velfel required a moft trifling outfit. Now, is 
this true or falfe ? If falfe, it is a fraud which vitiates 
the contraft. What was the fad? The hull was 
' worm-eaten, the keel was broken, and the fhip could 
. not be rendered feawtorthy without a moft expenflvc 
outfit. The agent tells us, he framed this particular 
without knowing any thing of the matter. But it 
iignifies nothing, whether' a man reprefents a thing 
to be different from what he knows it to he, or whe¬ 
ther 
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ther he makes a reprefentation which he does not 
know at the time to be true or falfe, if in point of 
fa£t it turns out to be falfe. — But beiides this, it 
appears here that means were taken fraudulently 
to conceal the defers in the Ihip's bottom. Thefe 
mull have been known to the captain, who* is to be 
conlidered the agent of the owners; and he, evidently 
to prevent their being difcovered by pcrfons difpofed 
to bid for her, removed her from the ways, where 
fhe lay dry, and kept her afloat in the dock till the 
fale was over. Therefore, coufiftendy with the de¬ 
cided cafes upon this fubjedl, I am- of opinion that the 
plaintifl'is entitled to.recover hack his depolit. 

Verdid accordingly. 

jBg/?, Vaughan^ Serjts. and Scarlett for the plaintiff. 

Shepherd, Serjt. and Toddy for the defendant. 

[Attornics, D/iuv? and Palmer ij* Co.] 


Vide Mcllifti V. Motteiix^ Peak. Caf. 115. 
tcTBy 3 Camp. 134. 


Baglehole v, Wal- 

f 

g 


1813. 

U. — 

ScHtrElDMR 

Hiath. 



Thurfday, 
Ft;b. 17. 

Where prernifes 
are taken under 
an agreement by 
which the “ tc- 
,naQt is always to 
beTubje^t to quit 
at three mouths’ 
notice,” this con 
flicutcs jquarter* 
ly tenancy, which 
tnay be deter¬ 
mined by a three 
montiis notice to 
quit, expiring at 
the lame time of 
the year it com¬ 
menced, or any 
correrponding 
quarter day. 

But although 
the tenant under 
fuch an agree- 
A ment enters in * 
the middle of one 
of the ufual quar¬ 
ters, if (here ap¬ 
pear! to be no 
agreement to the 
contrary, he will t 
mined by a notice 


.CASES 


ARGUED AND DECIDED AT 

NISI FRIU S 

IN K. B. 

the Sittings after Hilary Term^ 

f 

■ 54 GfiORGE in. 


Kemp v . Derrett. 


,^HIS was an action of debt to recover double the 
yearly value of a part of the Jngcl Inn at Iflington, 
which the defendant was alledged to have unlawfully 
held over after the determination of a notice to quit. 


The defendant became tenant of the prernifes to the 
plaintift’on the 29th of (October 1810. The agreement 
between them was, “ that the defendant was always 
^ to be fubjed: to quit at three months notice.” The 
defendant had a three months notice to quit at lafl; 
Chriftmas, or to pay double value, but has ncverthelefs 
continued in pofl'effion. 

• Park contended, on the authority of Doe d. Pitcher 
V, Dont>van, i Taunt. 555, 2 Campb. 78, that the three 
months notice to quit muft expire at the feafon of the • 

e prtfumed to hold from ibc day he enters ; and the tenancy can only be detcr- 
eicpirmg that day of the yenr, or feme other quarter day cakulated from thence. 

year 
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year when the tenancy commenced j and that at any 1814. 
rate it muft expire on the 29th Odober, orfome other Kemp 
quarter day correfponding with that date. v. 


GarroWt A. G.^ fjid, the tenancy in Doe v. Donovan 
was from year to year, whereas in this cafe,it muft ije 
taken to be from three months to three months; and 
that though the defendant entered on the 29th of 
Oftober, he muft be confidered to have held from the 
preceding or fucceeding quarter day on which rents 
are ufually paid. , • 

Lord Ellenborougii. —This does appear to me 
to be a holding from three months to three months : 
Therefore a notice to quit, expiring at the cn 4 of any 
quarter from the time of his entry, would Have been 
fuflicient to determine the tenancy.'—I am quite clear, 
however, that the notice fhould have expired on the 
29th January,'29th April, 29th July, or 29th Odlober. 
The defendant might have been made to hold from 
the preceding or fucceeding general quarter day ; but 
in the abfence of all evidence to the contrary, I muft 
prefume, that he held from the time when he entered 
as tenant. • 

9 

Garrow and Efpinajfe for the plaintiff. 

Park and Reader for the defendant. 

[Attornies, Evan$ and Cocker,'] 


LI4 


Fenn 
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Hiuri'diy, 

Feb.\7>« 

s 

In ^e^menty 
where the de¬ 
fendant conies jn 
a$ lanUJordy it is 
ueceflarj' to (hew 
that he is in the 
receipt of the 
rents and prolits 
of the premifes 
to which the 
leflbr of the 
plaintilT makes 
title, or that the 
declaration in 
«je£imeuc was 
ferved upon the 
CeiLUit in po(fe(^ 
lion o( thefe 
premifes. 


Ffnn d. Phillips v. Cooke and Another. 


J^JECTMENT for a houfe a Bijonipton, wihch had 
been demifed by Phillips from year to year to one 
Flinn, and when the ejedtment was brought was in the 
polTeifion of another, perfon of the name of Hodgscn. 
The defendants came in as landlords. Itwasftated that 
Flinn had become bankrupt, and that the defendants 
were his ailignee^; but there was no proof nf this; 
nor could any evidence be adduced to conneft the 
defendants either with Flinn or with Hodgson. — The 
lelfor of the plaintiff refted his cafe on proving the 
tenancy, of Flinn, and a notice to quit ferved upon 
him and upon Hodgson, without (hewing the fervice of 
the ejedlinent. 


The objeftion being taken, that there was no evi¬ 
dence that the defendants were landlords of the pre¬ 
mifes to which the leffor of the plaintiff had made 
title,— 

It was contended, that the defendants were effopped 
from taking this objeftion, by coming in to defend as 
- landlords. But— 


Lord Ellenborough faid, there was nothing to 
connect them with the premifes demifcd to Flinn. It 
did not -appear that thefe were the premifes of which 
they claimed to be landlords. No evidence had been 
given that thefe were the premifes for which the ejeft- 
ment was brought, and which the defendants claimed 
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as landlords. The leflbr of the plaintiff fhould dther 
have proved that they were FImn*s alllgnees, or that 
the cjeftment had been ferved upon Hodgson, the 
tenant in poffeflion. 

# 

Plaintiff non>fuitecl. 



Fekn d. 
Phillips 


Cooke 
and Another. 


Walton for the leflbr of the plaintiff. 


Jervis and J. Parke for the defendants. 


[Attornies, Tomlinfon^ni. Vixa^d\ 


Fide Doc d. Schofield v. Alexander, poft. 5x6. 


Smith v. Raleigij. 


Friday, 
Feb. 18. 


A SSUMFSIT for the ufe and occupation of a houfe 
and garden. Plea, the general iffue. 


e 

It appeared, that after the defendant had agreed to 
take the premifes at an entire rent, and poffeflion had 
been delivered to him, the plaintiff railed off a part of 
the garden, and built a privy upon it, for the ufe of 
a number of his other tenants. The defendant there¬ 
upon returned the keys to him. . • 


Where pretirifilf 
are let ac an en» 
tire rent, an 
evidlion from . 
part, if the te« 
nant thereupon 
gives uppofleffloR 
of the rclidue, ie 
a complete de¬ 
fence to an adUon 
for ufe and ocen* 
pacion* 


Lord Ellenborough ruled, that this amounted lo 
an eviction from part of the demifed premifes; which, 

the 


5*4 


iSi4- 



Smi1:h 


•a. 

RALElciTT 


• Vriday, 

Feb: i8. 

If an^antient 
window has been 
completely Ihut 
upwith brick and 
mortar above 
twenty years, it 
lofes its privilege. 

An A£lion for 
a Aukafcice to a 
houfe cannot be 
maintained for 
that which was 
no pulfance to 
the houfe before 
% new window 
was opened in it 
by the plaintiff*, 
and which be¬ 
comes a nuifance 
only by that 


CASES AT NISI PRIUS, 

the taking being tingle, and the rent entire, he con- 
iidered a complete anfwer to the adion. 

PlaintiiF non-fuited. 
^To/>/>:ng and Puller for the plain'liff. 

Garrow^ A. G., for the defendant. 


[Attornics, Vincent and England.] 


This cafe was refcognized by 
Dallas J., in Stoics v. Cooper^ 
Worcejler Lent ji[ft%es^ 1814, in 
which the rule was laid down, 
that after eviction from part, 
the landlord cannot recover 
upon the original contradt, and 
the tenant, by giving up. pof- 


feffion of the refidue, L entirely 
difeharged; but that if the 
tenant, after the eviftion, con¬ 
tinues in polfelEon of the refi¬ 
due, he may be liable upon a 
quantum meruit. Vide Dal- 
fton 7*. Reeve, Ld, Raym. 
Clan's Cafe, 10 Rep. 128. 


Lawrence, Widow, v. Obee. 

qpHIS was an adtion on the cafe, for eredling a privy 
in the defendaht’s houfe, which was a nuii'ance to 
the adjoining houfe of the plaintiff. 

It appeared that this privy, when firft erefted, was 
no nuifance whatever to the plaintiff; but fhe after¬ 
wards ftruck out a window in the wall of her houfe 
immediately over it; and that unpleafant fmells were 
then introditfced into the houfe through this window 
fronj the privy.. There was the mark of an old win¬ 
dow in the place where this window was ffruck out; 

but 
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but it had been filled up with brick and mortar above 

twenty years before the privy was crewed. Lawkbncb 

' V. 

Lord EllenboROUGH held, that from the window 


having been fhut ufi for twenty years, the cafe flood as 
if had never exifted ; and •that the plaintiff havifig 
brought the nuifance upon herfelf, by opening the 
window, had no fright of aftion. 

PlaintiflF non-fuited. 

Topping, Efpinajfc, and IV. E. Taunton', for the 
plaintiff. 

Parke, Lawes, and Courlhope, for the defendant. 

[Attornics, ^larlindalc ard JohW.] • 


CuTHBJiRT nj. GoSTLING. 


Friday, 

Feb. 


'J^RESPASS for breaking through the wall of plain- where to tref- 
tiff’s houfe. Pleas, not guilty, and a licence ; to 
which there was a new aflignment of excefs. of »•>« plaintiff’. 

• houfe, the defen* 

' dant pleaded a 

It appeared that the trefpaffes complained of had the p^imtiTnew 

been committed in repairing the defendant’s own 
houfe ; and his defertce was, that having obtained the thepiamiffhad 
plaintiffs leave to do what was neceffary in repairing dant leave to do 
it, nothing more had been done. To eflablifh this, niyfOTre^Sbig 
he propofed to call the workmen employed by him in 
doing the work. thephintlfP.; 

^ and it was hctd» 

that the workmen employed to do the repairs were competent witnelTes for^e defendant to di^rore 
the except, without a releafe. . 


ji. Moere 
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A. Moore for the plaintiff contended, that they were 
incompetent witneffes without a releafe, as if they had 
been guilty of any excefs, and the plaintiff (hould re¬ 
cover in this adion, they wonld be liable over to the 
defendant. But— , 


< 

Lord Ellenborough faid, ‘it by no means fol¬ 
lowed that they would be liable to the defendant, if 
the plaintiff had a verdif):; nor did it appear that they 
were at all interefted in the event of the fuit. The 
' cafe was quite different from an a£lion for ihe negli¬ 
gence of fervants in driving againft carriages, or 
running down fhips j for there, if the mailer be liable 
to the plaintiff, the fervants are neceffarily liable to the 
mafter; and they have a direft interefl: to defeat the 
aflion. * 


The workmen were accordingly examined ; and the 

defendant had a verdi£t. 

• 

E> Moore and E. Laws for the plaintiff. 

Topping and Puller for the defendant. 

[Attornies, Junes anU 

* < 


Sitiird*y, Doe d. Schofield and Others v. AleIsander, 

, Widow. 


I 


I 

In tjeftment ^Y^HIS was an ejcftmcnt by the aflignees of one Wells, 
vh«re the defen- ^ bankrupt, to recover poffeflion of a houfe and 

imdioid, to con- premifes of which he was feized in fee, and which he 

him with * 


the premifes to which the leflbr of the fdsintiff makes title, it is enough to fhew that the declaration 
mejefimentwasfervtd upon the tenant in pofTetlion of thefe premifes. 

had 
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had conveyed to the defendant on the eve of his 
bankruptcy,, by a deed which was contended to be 

I 

fraudulent. 

The leiTors of the plaintiff having made out their 
title, proved, that the ejectment was ferved upon a 
perfon of the name of H«r/, who was then in poffellion 
of the premifes, and gave in evidence the rule of Court 
in the common form, whereby the defendant was 
allowed to come in to defend as landlady. 



Dob 4 * 

SCHOFlEl«D 

Albxanobk. 


Topping for the defendant inliffed, that it was necef- 
fary to prove that Hart held the premifes as her tenant, 
and cited Smith d. Taylor v. Mann^ i Wilf. 220, where 
it was held, that where the landlord is made defendant, 
it is neceffary to prove the defendant, of his tenant 
“ in poffeflion of the premifes; for the rule is, that 
“ the landlord (hall defend for the premifes only 
“ whereof his tenants are in poffeffion; and the party 
does not admit himfelf to be landlord of ariy pre- 
mifes which the plaintiff may make title to, but of 
“ fuch only as were in poffeflion of thofe tenants.** 
This cafe is recognized in Goodnight d. Batch v. Rich^ 
7 T. R. 327, in which it was decided, that in the 
common cafe, where the tenant in poffeflion defends, 
the leflbr of the plaintiff is bound to prove him in 
poffeflion of the premifes, notwithftanding the rule to 
confefs leafe, entry and oufter. 


l.ord Ejl.L'Enborough. •—Where the .defendant 
comes in as landlord, I think he mull: neceffarily be 
t aken to acknowledge that he is landlord of the pre¬ 
mifes for which the eje^jnent is brought. He' does 

not 
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1814. acknowledge himfelf to be landlord of any pre- 

mifes to which the leflbr of the plaintiff may make 
Doe d. jj. fggms prepofterous to allow him to deny 

oCilOFl£LfD ' 

and Otshaca, that he is landlord of thofe premifes, of which the 
'*'• leflbr of the plaintiff would iTave recovered pofleflion 
LEXANDER. judgment againfl the cafual ejeQor, if he had not 

interpofed.' Shall he be permitted to fay firft, “ I am 
“ landlord of thefe premifes, to which you have no 
“ right of entry j” and then, the right of entry being 
proved, “ the perfon in pofleflion is not my tenant, 
“ and I have nothing to do with them.'* All that is 
necelfary I conceive is, .to prove the identity of the 
premifes for which the defendant comes in to defend 
as landlord ; and that is fufGciently done by proving 
the fervice of the ejeftment upon the tenant in pol- 
feflion. • ^ere the leflbrs of the plaintiff' have fliewn 
what premifes they go for in this a£bion, by proving 
the fervice of the ejeftment upon Hart while in pof- 
feflion of them; and the defendant is concluded by 
having come in and claimed to defend for them as 
landlady. 


The leflTors of the plaintiff" had a verdi£l. 

Garrowy A. G.„and Marryat, for the leflors of the 
plaintiff. 

Topping and Littledale for the defendant. 

[Attomies, Gale and Shaw,'] * 


F’id€ Fenn d. Phillips v. Cooke* ante513. 


Dodd 
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Dodd v. Norris. 

% 

^HIS vjfas an aftion for fedmcing the plaindfTs 
daughter per quod ferviiium ami/it, 

. # 

The daughter having belferi called as a^witnefs for 

the plaintiff, was afked in crofs'examination, whether 
before her acquaintance with the defendant Ihe had 
not been criminal with other men ? 

Lord EiiLEnborough faid this wds a queftion fhe 
was not bound to anfwer; and that the point having 
been referred to the Judges, they were all of the fame 
opinion. 

> • 

She was afterwards crofs-examined at conflderable 
length, to fhew that (he had fubmitted herfelf to the 
defendant’s embraces under circumflances of extreme 
indelicacy, and had been guilty of great levity of 
condud. 

In re^amination Ihe was . afked, whether the de¬ 
fendant had not previoully given her a promife of 
marriage ?—This was objected tb as an improper 
, queftion. 

Garrow, A. G., allowed that it was not competent 
to him to put this*queftion in the examination in chief, 
but infilled, that after the crofs-examination it became 
material to fhew that fhe had admitted the fafhiliarities 
of the defendant, in the profpe^ he had held out to 
her of becoming his wife. 

it 


S*9 


Stcurday, 
Feb« 19, 

In agjftion for 
f^duong th« 

daugh¬ 
ter per quod 
firviitum 
the daughter is 
not bound to an* 
fwer in crofs- 
exaniinatioi\^ 
whether fixe had 
not previoufly 
been criminal 
with other men. 

In Cuch an ac¬ 
tion evidence 
cannot be admit¬ 
ted that 
the defendant 
accompHfhed the 
fedu^en by 
means of a pro¬ 
mife of marriage. 

Nor does the 
mere crols-ex- 
amination of the 
daughter to Aiew 
that fhe had 
been guilty of 
improper con- 
duA, entitle the 
plaintiff to call 
other witnefles te 
lier chara^Ier. 


Lord 
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Lord Ellenborough.-— I think you may alk her 
whether he paid his addrefles to her in an honourable 
way. Farther than that you can on no account go. 
To admit evidence bf a direct promife of marriage, 
would be to allow the mother to recover damages for 
a breach of that promift;, upon tlie telfimony of the 
daughter. 

GarroWf A. G., then propofed to call wltnelTes to 
the character of the daughter, which he faid had be¬ 
come necelTary,^ by the courfe of the crols>examination. 
But— 


Lord Ellenborough ruled, that he was not at 
liberty to do fo, as no evidence of her bad chara£ler 
had been given on the part of the defendant. The 
quedions put to herfelf in crofs-examinaiion there was 
Rn ample opportunity of explaining, as far as the truth 
would permit, when Ihe came to be re-examined.—His 
Lordftip obferved, that the law conlidered this an 
a£tion of trefpafs for alTaulting the daughter, whereby 
the parent loft her fervice; and although by fome 
anonialy, when the lofs of fervice was eftablifhed, a 
further compenfation was allowed for the injury to the 
parental feelings, if was neceflary to watch that this ano¬ 
maly Ihould not be carried farther, and that the original 
fcope of the aftion (hould not be entirely loft fight of. 

The plaintiff had a verdift for ^^75. 

Garrowy A. G., and Bevan, for the plaintiff. 

Park for the defendant. 

/ 

Attorniea, PrU 4 and 

VuiU Bamfield v. Mailej, ; Cainpb. 460. 

fix H^IGHTLET 
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Keiohtley V . Birch and Another. 

was an action againft the late Sheniffs of Lon¬ 
don for improper condu(!^ in the execution of a 
writ of fi. fa. whereby they were diredted to levy the 
fum of i^45. upon the effedls of y Smithy befides 
poundage, &c. The return was, that they had taken 
goods and chattels of cif * the value of 

Jiy2. i^s. i.qd. ; that they had paid fevetal fums, 
amounting to .^34. 3J. yd. for King’s taxes, &c. and 
the refidue of the money levied, viz. .j^’38. i is. ^d. 
they had paid to one Beveridge, the landlord of the 
prem'ifds, for arrears of rent. 

The execution went in the 23d of March laft. On 
the 24th, Beveridge, the landlord, diftrained upon 
the goods for £^i. being five quarters rent al¬ 
leged to be due. A man remained in pofleflion under 
the diftrefs for three days, and then withdrew, having 
given notice to the fheriffs* officer of the landlord’s 
claim. The goods, which were fwoni to have been 
worth between .^’300. and .^■'400. were afterwards 
fold by the fheriffs by public auction for £y2. 15/. 1 od. 
The fums mentioned in the return for taxes, &c. 
were then paid, and the remaining ^^’38. i2j. 2,d. 
was handed over to Beveridge, the landlord. Smii/j^ 
the defendant in the execution, being called, fwore 
that he had paid all arrears of rent at the preceding 
Chriflmas, and that at the time of the execution, 
there was no rent due. Upon thefe fafls it was con- 
VoL.III. Mm tended. 


Satunby, 
feb. 19, 

In an tdion 
the 

for an improper 
return to a fi. A. 
which dated that 
he had jiaid a fum 
of money to the 
landlord of the 
premifes for ar¬ 
rears of rent, it 
is noi enough for 
him to prove that 
he paid tlic mo« 
ncy to the bad- 
lorJ; but ho 
niould adduce 
Come evMence 
that the rent wot 
due. 

For this purpofe, 
the badlord of 
the premifes is 
not a competent 
vvitcefs- 

'I'he (heriffhavlng 
lAken poods in 
execution under 
ati.fa. is not juv* 
titled in felling 
them to the high* 
eit bidder greatly 
under their value; 
but if he csiinot 
obuin areafon- 
able price, fliould 
reiiim that they 
remain hi his 
h.tud4 tor went cf 
bayer-j. 
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1814. 

Kfjghtley 


Bincii 

and Another. 


tended, that the fheriHs were liable, iH, for paying 
the money to the landlord when there was no rent 
due ; and, adly, for felling the goods fo much under 
their value ; whereas, had fliey been properly fold, 
they were more than fufEcient lo fatisfy both the 
landlord stnd the judgment creditor. The declara:- 
tion contained counts adapted to both thefe griev¬ 
ances. 


Garrow, A..G. with regard to the firll, infilled, 
that it was immaterial' to the Sheriffs -whether the 
rent was due or not, if they had a£led bona fide, and 
the rent had been demanded of them. By 8 Ann. 
c. 14. they were bound to pay a year’s rent to the 
landlord* before removing the goods from the pre- 
mifes. If a year’s rent was demanded of them, they 
had no means of knowing whether or not it was due. 
If they refufed to pay it, they were liable to an ac¬ 
tion’at the fuit of the landlord. Therefore, all that 
the law could require of them was, that they Ihould 
a£l with good faith, and according to a found dif- 
cretion. Here not only was there a demand for rent, 
but a diftrefs for, five quarters, at the rate of 
a-year, aftually came in, while they were in poffeilion 
of the goods upon the premifes ; they were therefore 
bound to pay one year’s arrears, as far as the fum 
levied would go, after incidental •charges w'ere de¬ 
frayed ; and if the rent was not due, the plaintiff’s 
‘remedy was againft the landlord—in cafe for a de¬ 
ceitful reprefentation, or cffumpjit for money had and 
received. 


t 


Lord 
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Lord Ellekbo ROUGH. I am of opinion that the 1814. 
Iheriffs are liable in this adion, if there was no rent due. ^ 

* JVEIfallTr EY 

They might have required reafonable evidence from ^ ^ 
the landlord (fuch as a fight of the leafe) that the rent 
was due before th^ paid him the money. Sheriffs 
are often placed in very difficult circumffances, and 
muft aft at their peril. When they proceed bond fide^ 
they will be indulged with time to make a return till 
an indemnity is offered ; but they muft eftablifft the 
truth of their return when it is once made. The fta- 
tute of Anne only authorizes the ftiQriff' to pay to the 
landlord fuoh arrears of rent as are or Jljall be due. 

The defendants, therefore, ought to give fome evidence 
that a fum of ^^’38. i2j. 3^/. was due for rent from 
Smith to Beveridge. I Ihould be fatisfied with flight 
evidence of this faft to make out a primA facie cafe in 
their favour. But, on the contrary, we have pofitive 
evidence that no rent was due. 

% 

Garroiv, A. G. then propofed to call Beveridge^ tlie 
landlord, to prove the rent due ; but Lord Ellen- 
borough held that lie was an incompetent witnefs, as, 
if the prefent action fuccccded, he would be liable to 
an aftion at the fuit of the flieriffs, in which this 
judgement would be evidence of fpegjal damage. 

GarrolUj A. G. upon the fecond ground, infifted that 
the Iheriffs could mot be liable, as they had fold the 
goods by public auftion, for the higheft price they^ 
would fetch. 

Lord Ellenborouoh. If the goods taken in exe¬ 
cution really were worth ie’300. or ^400., I think 

M m a the 
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1814. 



Kfiohtlby 


' Bircb 
and Another. 


I 


the fheriffs are liable for felling them for 3^72. 15^. 1 od. 
The return ought to have been, that they had taken 
goods which remained in their hands for want of 
buyers. If a chattel worth £1^000, is put up to fale, 
and only £$. is bid for it, the fJierilF ought not to 
part with if for that funo, and he may fairly fay that 
it remains in his hand for want of a buyer. He ought 
to wait for a venditioni exponas^ the meaning of which 
is “ fell for the heft price you c^n obtain.’* 


The Jury foUn^l for the plaintiff, damages ^45. 

i 

Topping and Efpinaffe for the plaintiff. 


Garrpw, A. G., and Leng^ for the defendant. 


Vide Leader v. Danvers, i Bof. ic Pul. 359. 


ADJOURNED SITTINGS AT GUILDHALL. 


c 


Ditcham V. Bond. 

Feb. %S* 

'T^RESPASS for breaking EHcl entering thc plaintlfTs 
terinithepuin. -L dwclline-noufe, and making a great noife^and 

tifTs houfc, and - o 1 r /r 1 • j l • 

makii^anoifc diilurbance therein, &c. and tor ullaulting and beating 

and diiturbance « . 1 \ • r 

therein, the de- him and^his icrvant. 

fendant pleaded 

a licence, to w'hich the plaintiff tolled de mjurio.—/TeW, that the ple« was fuppoited by evidence 
Uuc tiie i^ciff kept billiard table in the houfe, at which all Mrfone were ufualiy permitted by him 
to riay at related pfices, and that the defendant entered the houfe for the purpefe of going to the 
baiisrd roo^^diough while in the houfe he was guilty of a tierpafs in a^ultiag the plaintiff. 

The 



HILARY TERM, 54 GEORGE III. 


5*5 


The defendant pleaded to breaking and entering 
the houfe a licence^ with other pleas to the reft of the 
declaration. 

Replication to afl the ple^s, de hijuridi &c. 

It appeared that the plaintiii' keeps feveral billiard 
tables in his houfe, at which ail perfons may play, 
paying certain regulated prices by the game or hour. 
There is no board or fign on the outfide of his houfe, 
ftating that billiard tables are kept th*ere ; but the outer 
door always remains open, and gentlemen walk up 
flairs to the billiard rooms, if any happen to be difen- 
gaged, or if not, they wait in a parlour below. On 
the 18th of May the defendant entered the houfe, and 
infifted on walking up flairs to the billiard rooms, 
although they were all engaged; ftruck the plaintiff, 
who wifhed to prevent him, and made a great difturb- 
ance in the houfe for a confiderable while after. ‘ 

$ 

It was infifted for the defendant, that he waS entitled 
to a verdift on the plea of licence, as the plaintiff tnuft 
be fuppofed to have confented to ajl perfons entering 
the houfe for the purpofe of playing at billiards. The 
defendant might-have been guilty of fome excefs; but 
that could not be taken advantage of for want of a 
new aflignment. • 

On the other fide it was contended, that this keeping 
of billiard tables under thefe circumftances was no evi¬ 
dence of licence, and that at any rate the defendant 
by his fubfequent condu£l had m-ade himfelf a tref- 
paffer ab initio* 



Q^tcham 


, V. 

Bond. 


M ni 3 


Lord 
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18 74. 

V. ■ 

, Bond. 


Lord Ex-lenborough.— I think the plaintiff was 
bound to new-aflign. The keeping of a billiard table 
' amounts to a licente given the party. The dif- 
tinflion is taken in the Six Carpenters Cafe {a) between 
a licence given by the party and a^licence given by the 
law. If the defendant exceeds the latter, as by com¬ 
mitting a trefpafs in an inn, he is a trefpaffer ab initio ; 
but an excefs of the former muft be taken advantage 
of by new aflignment. 

The plaintiff had a yerdiff, with damages for 
the affault upon himfelf and his fervant. 

GarroWi A. G., and Crofsi for the plaintiff. 

r 

Park and Campbell for the defendant. 


[Attormcs, /.a/iwicr and 


{a) 8 Rep. 146. a. 


In the cnfuing term a motion 
was made to arrcft thc^judgment 
in this cafe» on the ground that 
the plaintiff could not join in 
the.fame declaration a count 
for affaulting himfelf, and a 
count for affaulting his fervant, 
per quodjerviiium amifit i but the 


Court held, that an a£lion for 
beating the plaintiff's fervant p, 
q*f» a. is properly an a^ion of 
trefpafs, and may be well joined 
with counts for affaulting and 
beating the plaintiff himfelf, or 
breaking and entering hishoufe. 


✓ 


Wll.SON 
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Wilson v. Freeman. 

was an action againfl; the defendant as a car¬ 
rier, for negligence in the carriage of a looking- 
glafs from London to Bilderftone, in Suffolk, whereby 
it was broken. 

The looking.glafs packed in a cafe, diredbed to the 
plaintiff, and marked “ glafs,” was delivered to the 
defendant*s book keeper at tb<e Saracen's Head, Snow 
Hill. The book-keeper being told what it was, faid he 
fhould charge four cwt. for it, although in point of fadt 
it weighed but three. The perfon who brought it ail- 
fwered, “ Charge what you pleafe; you fh^b be paid 
for it, provided you take care of it. It is worth j£’8o. 
It is in your care, and I am done with it.” No money 
was then paid, except 6^. for booking. Thelooking- 
glafs, when unpacked in Suffolk, was fonnd to 'have 
been broken on the journey. 

The defence was refted upon the effedt of a notice 
fluck up in the defendant's waggon oflSce, intimating 
that the proprietors would not be accountable for any 
China, glafs^ or contents, plate, watches, cafh, bank 
notes, bills, jewels, or writings, however fmall, the 
value, nor for any other article of more than ,^5. 
value, if lofl or damaged, unlefs fpecified, and paidfor 
as fuch when delivered at their olHces in town or to 
their agents in the country." Here nothing had been 
paid for the looking-glafs when it was delivered, and 
the defendant therefore was not accountable for the 
damage it had fuflained. 

M m 4 


Monday^ 

^ Tfcb. 28. 

Notwithflanding 
a notice by car¬ 
riers that they 
will not be ac¬ 
countable for 
goods of a parti¬ 
cular defcriptioii, 
above the value 
of 5I ** Ulllt^fs 
fliecitied and paid 
fur ns tuc{i when 
delivered ;** hM 
that they were 
liable for damage 
done to an article 
of this deferip*" 
tioM, much above 
tlie value <jf 5I.. 
although notymifi 
forasjuck when 
delivered^ tlieir 
bonk keeper 
hiving been then 
informed of its 
value, and dc- 
(ired to charge 
for it what ho 
picalcd, which 
ihould he paid, 
provided it wrs 
taken care of. 


Lord 
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1814. Lord Ellenborough held, however, that as the 
book-keeper knew what the article was, and was told 
V. ^ ^ its value, and was dclired to charge what he pleafed, 
Frekman. tjjg payment of the money was difpenfed with, and 

the notice was unavailing. 

* ‘ Verdict for the plaintiff. 

Garrow, A. G., Holroydy Alderfon^ and Erjkine^ 
for the plaintiff. 

Park and Cofnyp for the defendant. 

[Attorniety Ckijkolm ^nd Pope.] 


Vide Beck v, Evans, ante 267. 



COURT OF COMMON PLEAS. 


SITTINGS AFTER TERM AT GUILDHALL. 


Coram Chambre, J. 


Hart and Another v. SyVTTi,EY. 


If «re or- rj^HIS was an aftion for goods fold and delivered, to 

aered verbaUy, 1 . . 

th« deiwery of rccovcr the pncc of a hoglhead of gin. 

them to a carrier 

u fufficient to bind the contract according to the (la^ute of frauu 5 » where the purchafer hat been in 
the habit of receiving goods from the vendor by the fame mode of conveyance. 


The 
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The plaintifFs are fpirit* merchants in London, who 
had been in the habit of fupplying fpirits to the de* 
fendant, a publican near Dartmouth in Devonihire; 
In thefe previous dealings the courfe had been for the 
plaintiffs to ffiip tli^ goods on board a Dartmouth 
trader in the river Thames,, and the defendant had 
always received them. The hogfhead of gin in quef- 
tion was verbally ordered by the defendant of the 
plaintiff's’ traveller, and was ffiipped in the fame man¬ 
ner as the others had been. There was no evidence 
either that it had been delivered to ^tlie defendant in 
Devonlhire, or that he had relufed to accept it. 



Hart 
and Another 


• - V. 

Sattlst. 


\ 


Lens, Serjeant, for the Defendant, contended, there 
was no fufHcient contra£l: here, according to the 17 th 
feftion of the Statute of Frauds, which in i cafe like 
this, where the delivery of the goods is relied upon, 
requires that “ the buyer lhall accept part of the 
goods fold, and actually receive the fame.” 

Chambre, J. —I think under the circumftances of 
this cafe, the defendant muff be confidered as having 
conftituted the mafter of the ftiip his agent to acc^t 
and receive the goods. , 

Verdid for the plaintiff. 

Beft, Serjeant, and Rkhardfon, for the plaintiff. 

Lens, Serjeant, for the defendant. 

[Attornios Lane and Price,'] • * 


Vide Kent v. Hufkinfon^ 3 Bof.& Pul. 233 • Elmore v. Stone, 
X Taunt. 458. 

Coram 
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Where a trader 
departs from his 
dwelling houlc 
on account of do- 
meftic dillen- 
■tions, ifhe makes 
no arrangements 
for carrying on 
his buiinefs in 
his abfeiicOj^ and 
he forefees that 
as a necefTuy 
cottfequence his 
eftablitVimcnt 
nrnft be broken 
up, and his cre¬ 
ditors mult be de¬ 
layed, which 
events according¬ 
ly happen; he 
thereby commits 
an a£t of bank¬ 
ruptcy. 

Stat.T9Gco.4, 
C.32. onlypro- 
teds payments in 
refpe^ of bills of 
exchange after a 
fecret a£t of 
bankruptcy, 
where the bank¬ 
rupt Wits liable 
on ^e bUla to ^ 
the party receiv¬ 
ing the money. 


Coram Gibbs, C. J. 


Holroyd and Others, Affignees of Hall, a Bankrupt, 

V. Whitehead and Others. 

jyi^ONEY had and received. 

The bankrupt, was a holier in Bafinghall-ftreet. 
On Wednefday the 5 th of Auguft 1812^ he departed 
from his dwelling-houfe, having left behind him a 
letter directed to his wife, in which he fays, that he 
had taken leave of her for ever, and that certain fup- 
pofed mifbondu£l of hers had driven him away. He 
obferves, Ihe would foon be turned out by his credi¬ 
tors ; that there would be 20s. in the pound for them; 
but that, be it lefs or more, he had done with it. He 
concludes by defiring her to fee that no one took 
goods out of the warehoufe in preference. Before 
going, he gave no direflions for carrying ©n his bufinefs 
during his abfence. He returned for a Ihort time in 
the evening of Saturday the 8 th. In the mean time, 
a creditor had called for money, and was obliged to go 
away unfatisfied. The bankrupt was feveral hours at 
home on the S unday. He returned again early on Mon¬ 
day morning, and fat the greater part of that day in a 
retired room above Hairs, where he had not been 
accufiomtid to fit except when he was unwell. On the 
Tuefday he was denied to a creditor by his own orders; 
and a commilhon of bankrupt foon after ifliied againfi: 
him. 


The 
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The defendants were his bankers. On the Saturday, 
without knowledge of his infoivency, they had paid 
a bill of exchange for ^^300, accepted by him, pay¬ 
able at their houfe, for ^hich they had no funds of 
his in their hands .t For the purpofe of reimburling 
them, he fent them, at nine o’clock on the Monday 
morning, the ^€’250, to recover which this aflion 
was brought. 



HoLaOTD 


.. 

Wh'iteheab 
and Other*. 


> 


Shepherd^ S. G., for the defendants, contended, 
111, that there was no acH: of bankruptcy before the 
payment of the money; and adly, that the payment 
was proteftcd by 19 Geo. 2. c. 32.—i. The bank¬ 
rupt departed from his dwelling-houfe on the Wednef- 
day, not with intent to delay his creditors, ^but be- 
caufe he had quarrelled with his wife. He lays there 
was 20s. in the pound for them all, and there is no 
proof that his conduffc was at all influenced by pecu¬ 
niary embarralfments. Suppofe that on the Satur¬ 
day, having repented of his feparation from his*wife, 
he had returned and continued regularly to carry on 
his bulinefs, could it be faid that he had committed an 
act of bankruptcy ? Surely the effefb of his conduff 
could not be determined by what took place in the 
following week. 2. The defendants were “ really and 
bond hde creditors of the bankrupt in refpefl of a bill 
of exchange really and bon4 fide accepted by fuch 
bankrupt in the utual and ordinary courfe of trade and 
dealing.” Therefore they were not “ liable to refund 
to the allignees of fuch bankrupt’s efiate the money 
which, before fuing forth the commiflion, was really 
and bon4 fide, and in the ufual and ordinary courle of 
trade and dealing, received by them of the bankrupt 

before 
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1814. before fuch time as they knew he was become a bank* 
rupt* or in infolvent circumftances.” They 

V. _ were his creditors, in refpedl: of the bill of exchange 
for i^ioo. which he had Accepted payable at their 
houie; and the payment of the*4^250. to reimburfe 
them, wasdn the ordinary courfe of trade and dealing. 
The cafe comes within the very words as wdl as fpirit 
of the aft of parliament. 

Gibbs, C. J. obferved, that the bankrupt might be 
confidered to Rai^e con^mitted an aft of bankruptcy by 
departing from his dwelling-houfe on the Wedncfday, 
although the ftep which he took arofe chiefly from 
domeftic diflenfluns. He evidently contemplated his 
trading; as at end. He had no intention to return. 
He left no direftioiis how the bufinefs was to be carried 
on in his abfence. He defired that no preference 
Ihould be Ihewn to his creditors. One of them called 
while he was away, and appears to have been delayed, 
ft was not enough that he left his property behind, 
even if he believed that it would produce 20s. in the 
pound to all his creditors. They had a right likewife 
to his perfon. Where creditors have been delayed, the 
trader has been held to have committed an aft of 
bankruptcy, although that was not his principal 
motive, as he mud be fuppofed to forefee and intend 
the neceflary confequences of his own aft.—Upon 
this part of the cafe, the Chief Judice direfted the 
jury to fay, whether they believed that the bankrupt 
left his 'houfe with intent to delay his creditors, and 
whether they found as a faft that a creditor was there, 
by delayed. His lordfhip obferved, that in his own 
opinion there was a fufHcient aft of bankruptcy, if the 

bankrupt 



HILARY TERM, GEORGE HI. 


593 


bankrupt left his houfe with intent to delay his credi. 
tors; but he wilhed to give an opportunity to take the 
opinion of the Court upon this queftion, if the jury* 
Ihould think that no creditor wa's in point of fk& 
delayed (a ).—With regard to the fecond point, he 
exprefled himfelf clearly of, opinion, that the pay¬ 
ment, if made after an aft of bankruptcy, was not 
protefted by the (latute. He confidered the 19 G. 2.' 
c. 32. only to apply to goods fold, or to cafes where 
the bankrupt was liable on the bill of exchange to the 
party receiving the money. The defendants in this 
inflance were not creditors of ^he bankrupt on a bill 
of exchange, but for money lent, or for money paid 
at his requeft. The was fent to them as the 

re-payment of a loan, and not to difeharge the bank¬ 
rupt’s liability to them on a bill of exchange •(^). 

The jury found, that the bankrupt left his houfe 
with intent to delay his creditors, and that a creditor 
was thereby delayed ; and the plaintilFs recovered the 
amount of their demand. 

Lensf Serjt., and Campbell, for the plaintiffs. 

Shepherd, S. G. and Bejl, Serjt. /or the defendants. 


[Attoraies^ HoU St Farren and Fainter 8c Co.] 


1814. 

Holroxs 

WmTRHEAD 
and Others. 


(a) Robertfon t>. Liddell, 19 Bail, 487. 
(^) See Tamplin v* Oiggins, aCampb* 312^ 
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Adams and Others v. Malkin and Another. 

* »i«-< • ‘ * * 

AnBttcnmeycan- 'J'HIS was an iflue directed by the Lord Chancellor 
bankrupt as a to try whether one Samuel Thomas Aiiavis, againll 

uiScft h^e hT"’ whom a commilfion of bankrupt iflued, bearing date 
h"irng'’monty ^ ^ April 181 ^, was at the time of the date and iffuing 
depi'fitcd with of the faid commiffion of bankrupt a^ainfl him, a 

pofe of laying it trader, as being a money Icnvener or broker within 
«iit on feiuntics. fevcral llatutes relating to bankrupts, fome or one 

of them. ' , 

■ 

The commiffion had been fned out by the plaintiffs, 

and the defendants were two creditors who petitioned 

to fuperfede it. 

« 

Samuel Thomas Adams, the bankrupt, for a number 

of years before his bankruptcy, and down to the time 

when that event happened, lived in Great Ruffell 

Street, Bloomlbury, wheredie carried on the bufinefs 

of an attorney and folicitor, acting for his clients^ and 

making out his bills as attornies and folicitors ufually 

do. The evidence relied upon, to (hew that he was 

likewife a money fjrivener, was in fubftance as follows : 

The plaintiffs, who are his relations and were brick 

and tile makers, having no banker of their own, ufed 

to depofit bills and money with him to have them 

lodged with his bankers; but be did not lay out the 

money for them, and they received it back again as 

they war\ted it.—He had authority from a Mr. Hake 

to fpeculate in the purchafe of houfes fur him. He 

accordingly negotiated for Hake the purchafe of a 

chapel in Oxendon-ftreet, and of fome freehold and 

leafehold houfes in Pall Mall.—-He was after\» ards con- 

• * 

ty cerned 
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cerned in re-fellitrg.part of thefe to a Captain Cooke* ^ 

About ^1,000. of Captain Cooke*i purchafe-money Adams 
remained on mortgage, and the mortgage was pre- Others 

pared in the bankrupt’s office. He received the inte- Malkw 
reft on the mortgage, and the rents for fome of the and Another. 

houfes which remained unfold.—He was employed by 
Captain Cooke in the fale of fome property, atBrompton, 
to a Mr. Sandbyt and when the bills given in payment 
were difhonoured, he aftifted in raifing money to pay 
them.—He was likewife concerned in fome pecuniary 
tranfaftions between Sandby and the Earl of Moira, 
in the courfe of which, money palfed through his hands, 
but none was depoftted with him.—He fold a deben¬ 
ture on Drury-Lane Theatre for a Mr. Maunde, and 
negotiated an annuity for him. It did not appear that 
the money advanced as the price of the anhuity was 
ever in his hands. He received money from Maunde 
to pay off the intereft. He carried on a treaty for the 
redemption of the annuity, and was intrufted to depo- 
ftt money at a banker’s for that purpofe.—He fold out 
ftock for one Paul, and negotiated a loan for him, 
on the fecurity of ftock belonging to Paul and his wife. 

—OntGreen advanced him £ 1 00. j but although he had 
given a different account of it, this ia truth was by way 
of loan, and intereft was to be paid for the money. 

—The laft tranlaftion proved was with a Mr. Jackfon^ 
who employed him to negotiate a loan. The money 
was procured frofn Sandby, and paffed through the 
bankrupt’s hands.—He charged as an attorney for all 
the bufinefs he thus tranfaffed. 

Shepherd, S.G., for the plaintiffs, contended, that 
upon thefe fa^s S. T. Adam was a money fcrivener 

within 
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1814. within the meaning of the of parliament. Although 
* Adams * attorney, he might likewife aft as a fcrivener; 

and Others and if he did, he would not be lefs fubjeft to the bank* 
V. • . j-upt laws than if he carried *on the latter bufinefs ex- 

PM AT ipfiii * 

and Another, clufively. In modern times this bufinefs is not carried 

on by a fe|^arate clafs o^ men, but is generally cbn- 
dufted by attornies. The (latute a i James 1. c. 19. 
renders liable to the bankrupt laws “ all. and every 
perfon or perfons ufing or that (hall ufe the trade of 
merchandize, &c. or Jhall ufe the trade or profejjion of 
a fcrivener, receiving other men's monies or eftates into 
his or her trufi or cujl'ody," Therefore a fcrivener 
appears to be a perfon entrulled with money, and who 
prepares fecurilies, whether mortgages, annuity deeds, 
bonds, or other inflruments. Mr. Adams afted in 
this charufter. Whether he was a trader or not, does 
not depend upon the number of inflances of his trad¬ 
ing. One or two inflances, diftin£tly proved, are 
fuihcient to bring him within the fcope of the bank¬ 
rupt'laws. It is not necelTary that he fhould feek his 
livelihood only as a fcrivener. If that were fo, no 
perfon could now be made a bankrupt in that charac¬ 
ter. But commiflions of bankrupt are conflantly fued 
out and fuflained againft attornies as money fcriveners, 
they having been accuflomed, in addition to their 
bufinefs as attornies, to receive other perfons money, 
and to prepare fecurities in the manper purfued by 
Adams. ' 

• 5 erjt. contrit,^ Adams merely afted in the ca¬ 

pacity of an attorney, and it would be extremely mif- 
chievous if a perfon afting in this manner were fubjeft 
to the bankrupt laws. Attonues and folicitors d o not, 

6t as 
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fuch, engage in thofe fpeculations which render 
their capital uncertain. They are not expofed to the 
hazards of mercantile men, and ought neither to be 
expofed to the feverity, nor entitled to the benefits of 
the bankrupt laws. , To make an attorney a ti*ader as 
a ferivenef, it is not enough* that he prepares fecuti- 
ties; he mufb receive “ other men*s monies or eflates 
into his tiipft or cuftody.*’ By preparing the fecurl- 
ties he may be a ferivener; but he is not fuch a feri- 
vener as the ftatute deferibes. Although it Ihould ap¬ 
pear that in the courfe of fix or fevep years, this gen¬ 
tleman might once, twice, o*r thrice have received 
other men’s monies, that would not fubje£l him to 
the bankrupt laws; there niufl be a habit of dealing 
as a money ferivener ; he muJt have fought hi^ living 
by it. An occafional receiving of money ihcidental 
to his bufinefs as an attorney is for this pui pofe imma¬ 
terial. There is no attorney, and there is hardly a 
perfon in any other fituation of life,who has not received 
other men’s money into his poflefiion j but no one is*fub- 
jeft to the bankrupt laws by receiving money, who is 
not in the habit of receiving it as a money ferivener. In 
this cafe Adams is not proved in any one inftance to 

have had other men’s monies or efiates in his trufi: of 

• 

cufiody. He was merely employed to hand over the 
money from one perfon to another; it never remained 
in his poflefiion for him either to ufe it or to lay it 
out. A fervant might as well be confidered a money 
ferivener, who pays money to tradefmen by his ma^ 
ter’s orders. The money ferivener referred to by thS 
ftatute is a charader which no longer exifts. Adams, 
in all the tranfadions given in evidence, was employed 
and was paid as an attorney j he never charged bro* 
kerage or commilfion j he made out a bill for deeds 

Vot. m. N a and 




AdamOf . 
0 and Others 


MatKnr 
and Anotheiw 
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1814. and attendances like any other attorney. Hamfon v. 
Harrifon, 2 E/p. is a ftrong autlvrity to 

mi Otbers Ihew that neither Adams, nor any other attorney of 
Maxkiv * pl^efent day, can be madf a bankrupt as a money 

Another, fcrivener. Lord Kenyon there fays, “ When the 
ftatute patTed, the bulinefs of afcVivener was well un- 
derllood; * the (latute had thofe particular perfons in 
view who, €0 nomini^ carried on that bulinefs. The 
afis relied upon to conllitute a fcrivener mull apply to 
perfons who ufed to a£t as they did, not where a per- 
fon receives aijd pays money as the bankrupt in the 
prefent cafe has done.’* 

Gibbs, C. J.—The qtieAIon is, whether Samuel 
^Thomas Adams^ againd whom a commillion of bank* 
rupt illusd on the 21 d of April 1812, was on that day a 
trader as being a money fcrivener. There is fome dif¬ 
ficulty at the prefent day in underdanding correclly 
what a money fcrivener is. There is no living cha- 
rader to refer to as an example. The bulinefs of a 
money fciivener, as it was formerly carried on, has 
been difeontinued : it has been fubdivided into dif¬ 
ferent branches, which have been taken up by different 
deferiptions of perfons. Formerly the bulinefs was 
"well known. The old books are full of cafes arifing 
out of the tranfa^tions of money feriveners; to thefe 
we mud look to form an accurate judgment of the 
charader intended by the legiflature. After the da- 
tute of Elizabeth, and before the datute of James, it 
was coiilidered doubtful whether a fcrivener was fub- 
je£t to the bankrupt laws. The latter datute fubje^s 
tp the bankrupt laws all thofe ** who ufe the trade or 
profedion of a fcrivener, receiving other men’s monies 
or edates into their trud or cudody.*’ Thus the per- 

*3 fi>a 
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'Ion to be confidered a fcrivenermuft carry on ilia 
or profeffion; it muft be an occupation to ivhidi he 
reforts in order to gain his living. To be a fcrivener 
vriihin the meaning of the ftatute,* he mufi; likewiih* ih* 
the courfe of this occupation, receive other mea*^ 
monies into his truh or cuftpdy. It appears from dte 
old cafes, that before barkers^and brokers were io 
eafy to be found, the fcrivener was the perfon with 
whom people were accu domed to depofit their mcmey^ 
in order that he might lay it out for them when he 
Ihould find a proper opportunity. The fcrivener, ia 
the mean time, had the ufe*of it, and could not be 
quedioned for the profit he made of it till he laid it 
out; he was truded as a banker. It was not a fpecific 
fum which in monies numbered he was to keep in his 
ched; he gave credit for it to the party, *iyho had 
fufficient confidence in him that he would lay it out to 
advantage as foon as an opportunity offered. It was 
feen to be of great importance that this defcription of 
perfons fhould be fubjeft to the bankrupt laws; for 
through them the property of others was expofed to the 
rilks of trade. They were truded with other men’s pro¬ 
perty as traders now are; and therefore it was of conle- 
quence to the public, that if s^y calamity happened to 
them,theie Ihould be the fame fummary means uhic& 
had been before devifed witli refpe£I to other perfons in 
trade, of getting at their eSe&s, and making an equal 
didribution among all their creditors. They werecoa- 
fequently included in the datute of James I. Since 
the period to which 1 have been referring, tbobufineft 
of a money fcrivener has ceafed. It is related in die 
life of Dr. Jdhnfon, that a perfon who went by die 
name of Jack Ellis was the lad of the profelEon. Hie 
was a co4:emporaiy of Johnfon, and u iwenrioned ly 

Nat liiiN 
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him «^th great relpe£b (a). At the prefent day, the 
- banker occupies one department of the bufinefs of the 

fcrivener, by being the depohtory of the money, and 
%». the attorney the otKer, by drajadng the fecurities. The 
hanker vould not-be an attorney^ though he were 
occafionally to fill up boi^ds for hi^ cufiomers; T\f>r 
does the attorney b^me a money fcrivener, though 
on particular occafioro he incidentally has the money 
of his clients to lay out for them. In order to make 
a man a money fcrivener, he mud carry on the bufinefs 
of being trulled with other people’s monies to lay out 
for them as occadon ofibrs. It is not being lent with 
the moHiey of his client, or receiving it from the per- 
fbn with whom his client may have previoufly con* 
tr a£led, that will make an attorney a money fcrivener. 
In that pttrt of the tranfadion, he is no more than a 
pe/fon employed to fetch and carry. Having nego¬ 
tiated the loan, and drawn the deeds, his happening 
to receive and pay the money, is jjucidental to his 
bufiifefs of an attorney. Nor if on one or two occa- 
fions money were depofited with him to lay out, would 
that conditute him a money fcrivener. He mud be 
carrying on generally the bufinefs of a money fcrivener. 
That mud be part, of hi|,ki^own occupation. 1 cannot 


(«) Johnson.—** It is won¬ 
derful, Sir, what it to be found 
in London. The moll literary 
converfation that I ever enjoyed 
M. thcrtable of Jack £Uik. 
a Money fcrivener behind the 
Royal Exdiange, with whom 
1 at one period tifed to dine 
generally once a-weekJ* , 

htoUtyJJofiutlf* *IUtAib.£lllS 


waifl believe, the laftof that pro- 
feffion called feriveners, which 
18 one of tlie J^^ondoii companiea^ 
but of which the bufineft is no 
longer carried on feparately, feui 
is.tranfa&ed hj attornies and 
othetso He was a man of liteas* 
ture and talents* BofwlPs Lifi 
of Jobnfim^ VoL /. 20 « 

• 
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cc^refs what I inean to convey more con^Iy than ui 
the words of the prefent Lord Chancellor, in a 
before him: “ The next queftion as to the trading j 
** as a fcrivener. Thai does not depend upon the^, 
^£1, whether thft bankrupt has or has not 
fionally done adls which, a fcrivener peculiarly and 
property would have done ; upon what he may 
** have done upon one day and what upon another 
day j • but upon his intention generally to get a living 
“ by fo doing (a).” Though an attorney may 'have 
incidentally a£ted as a fcrivener, thaUi^ not fufHcient: 
Though money may have been depofited with j^m, for 
which he was afterwards to feek a borrower, a few 
infulated indances of that fort occurring in the courfe 
of his budnefs as an attorney, would not bring hint 
within the operation of the bankrupt laws; dbr th^ 
would not be ‘‘ udng the trade or profedion of a fcit<» 

“ vencr, receiving other men’s monies or eftatea into 
his trud or cu^ody.” 



' I 

Looking now to the fa£ls of this cafe, k appears 

that Mr. Adams merely aded as a common attorney. 

In the various tranfadions that have been fpoken to, 

i can difcover nothing whi||||t a sommon attorney 

would not undertake. It is dud he aded as a money 

fcrivener for the plainti||s. They,.being his rejatipns,^ 

and having no bankers of their own, depofit^ money 

and bills with him<o be lodged with his bankers. But 

he was npt to' lay out the money for them, hf 

cannot be faid to have received it as a fcrivenetK In hig 

dealings with Hake, Cooktt and Sandky, he merely . 

gotiated the lale of edates, drew a mortgage deed, tCr 

ceived rent, and aidded in procuring ibe loan of nipney.i 

■ , .. .:- ■ “ ■ ' 

(«) £x parte Paterfon, 1 Rofe, 4o>. 

- N n 3 ft 


f 
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■ ,ft dbe&not appear that he ever was intrufted with,the 
tt®ney of thrfe or any other perfons to lay out for 
^em at his difcretioiti; although he was fbmetitnes 
' v'hand employed by one party to deliver over the 
jftirniiiitfii r money to another, when it was advanced or when it 

was repaid: X take no pafticular notice of the inflantss 
m which it is ftated^lfeit Mr. Adams negotiated the 
fate of ellates; for it is ridiculous to luppofe that the 
tranfaftion of fuch common .and ordinary bufinefs 
fitould conftitute a man a money ferivener* If Green 
had, as Adams reptefen^ed, depofited the i£\ oo. with 
him. tiU|he ( Adams) could find a borrower, fro hac vice 
he would have been a money ferivener; and a courfe 
of dealing of that defeription would render him liable 
to the ebankrupt laws, though one or two inflances 
only would not have this eifefl;. But it turns out 
that the money was advanced to Adams by way of loan, 
and that he was to repay it with intereft to the lender. 

' lliep, as to Maunders annuity, the ^oney paid as the 
confideration *for it does not appear ever to have been 
in Adams's podeffion, and the money with which it 
was to be redeemed, although it did pafs through his 
. hands* never was appli^ble to his own ufe. It is not 
' hnmaterial to obfdrve, l^t all his. charges to his em- 
]^oy^ are the common and ufual charges of an attbr- 
.Aey. He charges for his troU||ie, whether his labours 
have been attended with a favourable or unfavourable 
lefult. However, 1 do not put tlfe cafe upon that 
unround; for if he had even charged' procuration 
money br commiflion, this, in my opmion, would 

sot have made him a ferivenbr, untefs he had been 

#1 

introfted with money as money feriveners were ac> 
fadXomed to be when the ftatute pafled. And 1 am 
jhrlipgd ro (hlnky tbs^ if he had been intrufted with 

pwmey 
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money tu money feriveners formerly were, he would 
ftill have been within the operation of the bankrupt 
laws, though he had not received j>rocuracion money 
orcommilfion, and had* made the ufual charges for 
drawing the fecurides. The effential point to con- 
filler is, whether he had other men’s monies or eftates 
in his trull or cullody as a fciidiiier (a). 

Verdi£l for the defendants. 


In the courfe of the tnal Mr. ffaie was offered as a 
witnefs for the plaintifis. Being examined on the vo/fe 
dirjSt he Hated, that he was a creditor of Aihms the 
bankrupt. The defendant’s counfel havmg obje&ed 
to his admilfiblity,-r 

Sbepherdt S. G., contended, that not havmg proved 
under the commillion, he had no interefl to fupport 
it. In many inilances a commiflion of bankruptcy 
is confidered vel^ difadvantageous to creditors. _ This 
very iffue came on to be tried in confd^ence of the 
defendants, two of Mr. jidams’s creditors, having pe¬ 
titioned to fuperfede the commillion. If a commiflion 
of bankruptcy be ellablilhed, a creditor cannot obtain 
any fruits from a judgement ^law f and if a certificate 
be obtained under it, his legal remedy is for ever 
barred. A dillindiommay likewife be taken between 
an aflion by allignees to recover property, and an iltue 
to try whether the party was a trader ; and a creditor 
may be admitted as a witnefs on the latter occafion, 
though not on the former. 


(a) Vide Ex parte Warren, a Sch. & Le Fr. 414. Ex parte 
Midkin, 1 Rule, 406. Vin. Abr. tit. Scrivener, Vol. 19. p. 289. 
cd. 

N n 4 Gibbs, 


4 . 



AojUm 

andOUim 


Maz-kut 
and Anotl|»^ 


Ufot) an i0ue 
try the vahdit/«f 
a cominiiBon of 
bankrupt, a 
dicor itf not a 
competent 
nefb tofuppoit 
the ccmmiOioii^ 
althougli he doM 
not appear to 
have proved 
under it. 


m 


CASES AT NISI FRIUS, &e. 


x9h^ Gibbs, C. J.—1 am of opinion that the vritnefs is 
' incompetent. A commiflion of bankruptcy is evi- 

|H^ Others dently favourable to the creditors. A much more fum- 
^ * mary and effectual remedy is*thereby given them than 

' IplAiother. by an action at law; and as it paifes the whole of the 

bankrupt’s/eal as well as perfonal eftate to the aflignees, 
it immediately approHi^tes to the fatisfaftion of his 
debts that which can only be reached remotely and 
partially by conunon law procefs. 1 conceive, there¬ 
fore, that a creditor has an intereil to fupport the corn- 
million under whjeh he may prove and receive a divi¬ 
dend. Then if he be incompetent as a witnefs where 
the obj^ is to recover 40^. by the allignees, he cannot 
be lefs incom]}etent upon an HTue which is to determine 
whether all the bankrupt’s property real and perfonal 
ihall 1^ divided among his creditors. 

The witnefs was rejefted (a)» 

Shepherd, S. G., Onjlnv, Serjt., Rickurdfon and Rofe, 
for the plaint!^. 

# 

Beji, Vaughan, Serjeants, and Campbell, for the 
defendants. 

[Attornies, Adams and Hurd.'] 


(<3) In Williams t, Stevens, 
a Campb. 30X. J.«ord £uek- 
BOROUOH is reported to have 
held that the creditor of abank^ 
nipt who has not proved his 
debt under the commiflion is a 
competent witnefs to fupport 
the commiflion, although not to 
increafe the eftate. But this 


« 

cafe being, cited before Lord 
Et4|ON, his lordftiip faid, It 
is not enough that the creditor 
has not availed himfelf of the 
commiflion; to make him a 
competent witnefs, it ought to 
be certain that he hever will.'* 
Fx parte Oibome, i Rofe, 387. 
392. 
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[Tiut cafe onglii to have appeared amongft thole decided after 

laft Michaelmas Term.] 


Coram Man^ield C. J. 


- w 

Bell and Another v. Kymer and Others. 

^^HIS was an action of alTumpfit for freight. The 
declaration contained feyeral fpedial and general 
counts, fimilar to thofe in Wijfon v. Kymert i Jd. & S. 

^ 57 - 

By a charter party under feal, bearing date ^he alSth 
of January 1809, the plaintiff charteredT the Ihip 
Htnd from Jofeph and John Corlbie, her regiffered 
owners, for a voyage from London to St. Domingo 
and back. The plaintiffs covenanted to provide a full 
homeward cargo for the (hip, conllffing of coffee and 
other goods, and to pay freight at the rate of 15J. 
per cwt. for the coffee, and for other goods in pro* 
portion, with - per cent, primage;—fuch freight and 
primage to be paid in manned following, viz. a^Soo., 
part thereof, in and by a bill of exchange, payable in 
London two months ^ter the day of the date of the 
fhip*s departure from Gravefend^ ^d the remainder 
two months after* the day on which (he ihould be re* 
ported inward at the cuffom*houfe in the port of 
London. 


Mondttff 

Deceiqber 

Wh'-re a fiuptf 
charterad liy • ^ 
chattel pai^ u|^ 
der feal, which 
provides fpecid* 
cally forthe rap* 
ment oCfrelf^ 
from the char- 
terei co the 
er, a perfan 
receives goods 
earned by the 
fliip m thisvoyagd 
ftmndorree of the 
b II of lading 
uhtch makra 
Uictn deliverable 
to order, or to 
afligni on pap* 
meat of tragbt 
as per charter* 
parry, is labia Co 
pay height sc* 
cording^, ikho* 
he has paid over 
die pfoUeda of 
the goods JO tho 
pcrlon WM IB* 
dorfed the tall of 
lading to him be* 
fore being called , 
upon Co pay the 
freight* 


The fhip having arrived at St. Domingo, took on 

board there 1*151 bags of coffee, fbipped by J.N. 

jyArcy, 
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D- 4 rcy, for which the mailer figned a bill of lading, 
dated 6th June i So ^ making them deliverable unto 


tad Atudier order or to afligns, paying freight for the faid 
' Ki^er P®** charter party, >»^hh primage and average 

*'«id Others, accuftomed.’* • 


This bill of ladil|gv wa§ indorfed by UArcy to 
T. Goodall^ then ading as Admiral to Chriitophe, 
Emperor of Hayti, and by Goodall to Wm. Fletcher^ 
his agent in London. Fletcher indorfed the bill of 
lading to the def^dants, who immediately accepted 
bills for him to a conflderable amount on the llrength 
of the conilgnment. The goods were landed by the 
defendants, and afterwards delivered out from the 
warehoyfes of the Well India Docks to their order. 
It did not* diftindly appear in evidence how the goods 
had been entered in the books of the Dock Company, 
but it was taken as a fad on both lldes, that the de¬ 
fendants got podeiiion of them by virtue of the bill 
of lading. 


The plaintiffs did not call upon the defendants for 
the freight till May i8io, there having been fome 
mifapprehenfion a» to the perfons to whom the goods 
belonged. In the month preceding, the defendants 
had paid over to Fletcher the ftpi of -^4,000., being 
the balance due to him from the proceeds of the 
goods, without making any dedudidh for freight. 

* Shepherd, Serjt., contended, ill, that under thefe 
circumllances the defendants never were liable for the 
freight; and, adly, that even if they once were, they 
had-^ been difcharged by the laches of the plaintiffs. 

ill. 
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ift, The defendants in this cafe a£fed merely as bro> iSij. , 
kcrs; in that charader they landed the go^; the '** 

bills of lading were indorfed to them to enable them «ad Anofbd# 
to do fo. They were fhe mere agents of FUtcbet, * 
who was alone beneficially intereffed in the ccmfign* and Ot£^ ' 
ment. They fold the goods* for him, an<i^accounted 
to him for the proceeds. XJpon^m, alone, therefore, 
ought the demand for freight to have been made. 

This is entirely different from the cafe of Cock v. 

Baylorf 13 Eaji^ 399'> where the goods were deli¬ 
vered out of the Ihip tp the affignpe* of the bill of 
lading. Here there is no privity between the parties 
to the a£fion, and no confider.ition for any implied 
proniife to pay freight. The plaintiffs had no lien on 
the goods after they were landed and lodged^ in the 
warehoiifes of the Dock Company. Thei^e was an 
obvious and well known mode in which they might 
have preferved their lien, viz. by landing the goods 
in the name of the captain, and putting a Jlop upon 
them till the freight was paid. By permitting the 
goods to be landed according to the manifell, they 
waived their lien, and could onlyrefort to thofe who 
could be confidered as having entered into an exprefs 
contra^ to pay the freight. If the defendants were 
liable, a claim for freight might as well be fet. up 
againft the grocer whq^ purchafed the goods from the 
docks, or the confumers to whom tliey were ulti¬ 
mately delivered.* 2dly. But fuppofing that the defend¬ 
ants were once liable, it would be extremely unjufl 
to call upon them for the freight after they had paid 
over the whole of the proceeds of the goods to their 
principal. If they were to be looked to, a demand 
ought to have been made upon them at the end of 

tyro 
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^ ^ two months from the delivery of the fliip,' the iifia} 

to be paid according to the nfage of 
mid' Aaotlier the port of London. No fuch demuid being made 
Krttm * them, the defendants were naturally led to be- 
• i^^hers. lieve that the freight had been paid by fome other 

pdrjTon.' 


Mr. Noble, one of the Special Jury.—They ought 
to have enquired whether the freight was paid before 
paying over the proceeds of the goods. 

1 

Mansfield, CJ. J. —-To be fure they ought. 


Shepherd, Sezjt.—They were deceived by the 
laches of the plaintiffs. No application for freight 
having been made to them till May 181 o, they mull: 
be confidered as having authority to pay the proceeds 
to Fletcher, and they were in the fituation of agents, 
who without notice have paid over a fum of money to 
their principal. 

Mansfield, C. J.—I think there is no defence to 
this adion., The defendants, as indorfees of the bill 
of lading, Hand in (he fame fituation as the coniignees; 
the property was in them. I fee no difference between 
the indorfewof a bill of lading and the confignee— 
there is no difference at all. The party who takes the 
goods under a bill of lading, by which they ar^ made 
deliverable on payment of freight, muft pay the 
fraght accordingly. It does not lignify that the pro¬ 
ceeds were paid over before a demand of the freight 
was made. The defendants became owners of the 
goods by the indoxfement of the bill of kding; 

5* they 
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they tocJc the goods as indoffees of the bill of lading. ^ ^ ^ 

I care not whether in general they are brokers or hot, ~ Bk^' 

In this inftance they were legal owers of the good's at ‘"d AitotlsWJj, 

the time of the landing; the bill ’of lading having ^ 

been indorfed to thgm for a valuably confideratioh; €h 4 |P* 

they were not mere agents, .the property was veiled 

in ftem j if they have not referved the freight from 

the amount of the proceeds, it is their own fault. 

They had notice by the bill of lading that the freight 
was to be paid by the perfons who received the goods; 
they were therefore bound to fee to the payment of the 
freight, and are Hill liable for it. This is wholly 
unlike a claim for freight on the fubfequent purchafer 
of the goods. He received them long after they were 
landed by ari order from the defendants, in which 
freight was not mentioned. The defendants* received 
them when landed under the bill of lading, figned 
by the mailer of the Ihip, by which th^y were deli¬ 
verable to the ihipper or his afligns, on payment of 
freight as per charter party, with primage and average 

accullomed* 

The plaintiffs had a verdi£l for £g\i, the rate of 
freight l^ecified in the charter part]^. 

A rultf to fhew caufe why there Ihoul^ flot be a 
new trial was granted in Hilary Term, but dif- 
charged in Ealler Term ; Gibbs, C. J. and the reft 
of the Court being of opinion that the cafe came 
within the authority of Cock v. Taylor (<?). 

* Lefu, 

(a) But in Moorfom v. Ky- a charter party under feal, pro- 
mer, H. T. i814, the C6urt of ruJing for payment of freight by 
X. B held, that where there is the freighter, aod the good* 
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Lm, Beji, Seijts., abd Courtenay for the plain¬ 
tiffs. 

Shepherd^ Seijf. S. G. apd Puller for the defend¬ 
ants.' 

{Attornies, Kayt and Crowder"] 


arc iweeived under an indorfed there is no implied promife on 

bill of lading} fay which they are the part of the indorfee of the 

dcliyerablc to the freighter or bill of lading to pay freight to 

his aifigns^ he or they paying the owner of the fliip* 

freight as per charter parjy, 



INDEX 


O0 THE 

PRINCIPAL MATTERS 

IN VOL. III. 


ABANDONMENT. 

See InsXtrancE) 30. 

ACCESSARY. 

See IndxctmenTj 5, 7. 

ACTION. 

See Averioe Gevervt. 

1. An action on the cafe may be ttiai'n-* 
tamed agalnd a Judge of the ecclc- 
iiallical court who excommuiueates 
a party for refufitig to obey an order 
which the court has not authority to 
make, or where the party has not 
been previoully ferved with a citation 
or monition, nor had due notice of the 
order. Beauratn v. StrWm, Scoti, 388 

2. An aAion on the cafe may be main¬ 

tained agmnft an incorporated water¬ 
works Company, where workmen 
employed by perfons who contraA 
with the Company to lay down pipes 
for condu£ling water through a pub¬ 
lic ftreet do the work in a negli¬ 
gent manner, whereby an individual 
paffing along the ftreet receives an in¬ 
jury. Mattfuw V. IV^ London HT i- 
f^rworkt Comfanyf 403 


3 A perfon who (hips goods in nrn 
Englifh port, as the agent of the 
owner of the g^ods refident abroad^ 
and pays tlieltrcight for them, may 
mamtam an adlion in his own name 
l(»r not delivering them according to 
the bill of lading, Jo/eph v. Knox, 

320 

4. In an adlion agaiijft an attorney for 
goods fold, the plaintiff proved that 
he filed his bill at half paft eleven in 
the forenoon of 24th l>cc. and the 
defendant gave in evidence a receipt 
for the fum demanded, dated m 
fame day .—Ifeldt that this was no aif- 
fwfr to the adiion, without proof 
that the payment wab made before the 
filing of tMbill. Godard v. Ben/amin, 

, ^ 53 * 

5. It is univcrfally the duty of the oc¬ 
cupier of a houfe having an ares 
fronting a public ftreet, & to fence 
it as to make it fafe to pafTengers ; 
and it is no .defence* to an afifoit 
againft him for neglefling to do Stitff 
W'hcreby the plaintiff feu down into 
the area and was hurt, that when, ^ 
took pufteflion of the houfe, and as 
lung back as could be retnembered. 


INDEX. 


U 

the area was in the fame open Hate as 
when the accident happened. Cottf- 
loiul V. Hardingbam^ 39S 

4GENT. 

Stt Action', 3. Avctjonxer. Bills 
^ ' OF Exchange, 20. Sale, 8. 


* 

, fome time before domiciled in a ter¬ 
ritory which has become hoftiley 
without ihewing that he was a native. 
of that territory, Harman v. King^ 
Jlon, 153 

• AMBASSADOR. 

^reSKERlFFj 9. 


* AGREEMENT. 

^ &e Imtoxicatiok* 

A man being embatralTed in his circum- 
ftances,aU his creditors fign an agree¬ 
ment to give him time for the pay¬ 
ment of their refpedlive demands by 
iuftalmentSj and to take his" p^omil* 
fory notes - for the amount.—This 
agreement is binding upon each of 
themy the figning of the others being 
a fufficient conlideration, and they 
cannot fue for their original caufe of 
aAion« without proving that the 
agreement has been* broken on the 
part of the debtor. Boothhey v. Sow^ 
ienf - 175 


ALIEN ENEMY. 

1. In an action on.a policy of infurance 
it is no defence under the general if- 
fue^ that the perfons interefted^ v^ho 
Were neutrals when the policy was 
eflbfted and the lofs happened, had 
become alien enemies before a£i.ion 
brought. Harman v. Kingiton^ , 152 
a. Where to.a plea of alien enemy the 

g laintiff replied that {he was reCdcnt 
1 this kingdom by tM licence and 
permiffion of our lord the king,— 
%eldf that it was not enough to prove 
that a licence Was granted to her 
under 38 Geo. 3. c. 77. which ex- 

g ^d With that ftatute ; and that Ihe 
B fince c<hitiTmed <0 refide openly 
this country without moleftatiou. 
Alciator V, Smitbt 245 

To prove that a perfon was an alien 
enemy at the time of a^on brought, 
it is not dmtigh to Ihew that he was 


• ‘ ANNUITY. 

4 

Attorney. Ejectment, j. Evi¬ 
dence, 9* 

APPRENTICESHIP. 

1. An indenture of apprenticelhip is 
not void by 8 Ann. c. 9, although jt 

^ was originally agreed between the 
mailer and apprentice’s father, that a 
premium of 2ol. ihould be paid, and 
the mailer afterwards, to reduce the 
amount of the duty, agrees to take 
191. 19s, 6d. which is the fum inferted 
in the indenture, and aSually paid. 
Shepherd v. Hall^ * 180 

2. In an a£lion on 5 Eliz. c, 4, for fet- 
' ting on work one who has not ferved 

an apprenticelhip of feven years, the 
defendant is not liable, unlels he knew 
that the perfon fet on work had not 
ferved an apprenticelhip; but the 
Jury may infer thgt he knew this from 
his having had the means of know¬ 
ledge. Holden q* U v. Lawrie 188 

3. An adion on 5 Eliz. c. 4. § 31. for 
fetting to work a perfon who has not 
ferved an apprenticelhip, cannot be 
maintained, unlefs the unqualified 
perfQn has worked by the defendant's 
orders one entire month in the coun¬ 
ty in which the venue is laid.^Nor is 
it enough i!hat the defendant gave 
him orders in this county to work, 
and that he accordingly did work.at 
the bufinefs above a month in another 
cbui^ty. Cunningham q* r. v. 

.«49 

4. An indi£hnent cannot muntained 
on 5 Eliz- c. 4* for exercifitig a trade 
without having ferved an apprentice- 

fliipi 
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dtfpi UnleA dted^ftdanC u proved 
to bvt exerctfed the trade tor the 
%«ce ot a xDontb. Rex v. Bameftp 

« 344 

5. It uan offence againft 5 EliZp 4, 

< 3r. to employ an unqualitieit per- 
too in any fuojlantive part of a trade 
within the ftatute, although be is in* 
capable of doing the more difficuk 
I«rt8 of the bufinefs, and never li- 
niflies any one article. Prai^ q. t. v. 
Frafer, 14 

C. [f a particnlar trade was carried on 
in 5 Eliz,^ it is within the provifions 
of the above ftatute^ although the 
mode of carry ing it on has been ma¬ 
terially altered. Pratt q. /. V, Fra/erp " 

^4 

7# A perfon merely employed as cut 
Jocr maH to mul on horfes-ftioea made 
by others, is not fet on ivork in the 
trade of a farrier within the mean- 
ing of y Eliz. c. 4. Hudfin ▼. Fieldp 

S. A trade is not within 3 Eliz. c. 4. 
although feveral of its intermediate 
operations were known and pra^fed 
in England when the paffed, if 
its ultimate obje^ be a machine or 
manufacture fiibfcquently introduced 
Or invented. Manhu v, GalUway^izi 
p. lu an action on 5 Eliz. c. 4. for fet- 
ting to work in intrude a perfon who 
had not ferved an apprenticeihip, if 
the trade is not enumerated in the 


ffatutCi fome evidence muff be given 
that it was known and p^r^im in 
England when the a£t paued. "Afar- 
rinx /« V, Gedlavtajp 121 

to. Q. aa to proper title ^f ftat. 5 Eliz. 
c. 4. which it ftated clifhsrantly in 
d^rent editions of the ftatutes ? 
Where it was fet out in an indiA- 
iM^ u given by Ruffbead, the judge 
lomed to direCk an acquittal for a 
• vat^cei on produClion of a copy of 
the aA^rintM by the Kbig^s pnnter, 
ita which it is given differently. Rex 

r.^eoiuhp - 344 

VoL. Ill: 


AREA. 

&vActi^> ^4 

ARREST, MAl,|^OUfi 

A. by miffake fues out* a ^U|blp 
againll Bu and gives it tes 
ficer, to bo executeda-^C* fays Jff. 
he has a yrit agaiiift him, but S* 
denying that he owed the moneyt 
C. does not take him into a&oal ooT- 
tody. On inquiry^ the miftaho ia 
difeovered, and B^ is told be used 
give himfelf no farther trouble in thd 
matter. However, he afterwards 
putf in bail above, and incurs an ex¬ 
pence of 141.—that, he could 
not maintain an adion againA A* for ' 
a malicious arreft. Bieten v. Bxrridgep 

n 9 


ARTICLES. 

See Si^amen's WAUSSy 2. 

ASSIGNEE OF BANKRUPTi , 
See As&tQNfiK or LeajSb, 2. Auc- 

TJONEBRy 2 « BaNKUVPT. 


prepared ttd i 
ififtead of H|1^ 


ASSIGNEE (Xt LEASE. 

Ab being affignee of a leafe, puts it 
up to auction: B* becomes the pu»- 
chafer, pays a depofity and orders ao 
aflignment to him to be prepared br 

—which is'accordingly 
teecttted by AbuIM: 
j deUvered to h np* 
mains in the poffeffion of the ibfieS* 
tor, who claims a lien for the expenoe 
of preparing it< Hddf that to an ac« 
tion againft A, as a0ignee of the temX 
for rent accrui^ due aftpT hehisdexo^ 
cuted the al%niieBt,j thefe 
were fufficient to fu(tp^ a 
before the rent beam due, he. hiS> 
afligned to OdeU v, Waht 

Theaffign^of a benkru^t 
allowed us effects to reuahlk 

O o preaniM. ^ 




X-N D ae. 


premifiM bv bim nearly ^ , 

^ xMTamoaMlt after tne bankruptcy* 
Ibe^be J^raofe of preventing a dif* 
tttik paid tne aitears of rent due* at 
ttlte mtimating to the land- 

^hM that they did not mean to take 
‘^Hthe leafe* Unlefa it could be advan- 
ttteoufty difpofed of: the effects 
foon after fold «and removed 
wm the ^remifes : the Irafe was at 
& fame time put up to fate by order 
the affignees i but there were no 
Blddera for it t they omitted to re« 
ram the key to the landlord for near 
months afterwards: hourever* 

^ J^ey Were not ailced for it**ai]d they 
otherwife made ufe of the prc« * 
^iftea.— Held, that they were not, 
lM|r thefe circumftances* liable to 
.khe^ndlord aa affignees of the leafe, 
h^bcchryf^Bramab^ 340 

ASSUMPSIT INlSiBlTATUS. 

Sn Mohbt bad and rsccited. 
t/^^Undera general epunt in indebitatus 
' iffipnpfit for ttforif laleutf and mate^ 
tMabf the plaintiff may mover for 
attebdancea as* a farrier and for me* 
dicinet adminiftered in the cure of the 
defisudanfi horfes. Clartr. Mun^ord^ , 

37 

b y/hnH goods were fold ** to be 
fbr by £.’i bdl ou P, without re* 
courfe on *th« buyer in cafe^of its 
not being paid*** although the buyer 
tiien knew the te be worth no* 
<tfking* he ie not fiab^bo an a6tion of 
iRdnkatua affiimpfit for the value of 
Ae goodk Paul v. Hukbmfmt 

35 ^ 

AtrPBirmG.WITNESS, 

^ ah WiVKMfl^ 6. 

Aperlon wlio fees ab inilrumeot ex- 
eeuted* but is not defired by the 
invtief to aUtft it* ifthnott bj after- 
erarda hjs bAw to it| prove 


it at On kttefting Witheft* U^Ctw 
V. CrM/fy, ^ e3t 

2. Where an attefting witnefs beeMiet 
iiifane, the inilrument may be proved 
by evidence of hit hand-wridng: 
CubrU T. ChUd^ aej 

^ATTORNEY. 

hte Action, 4. Bankrupt, i- Evi- 

Dracc* 9. 

An attorney employed to purchafe and 
prepare the affignment of an annuity 
before the decifioos holding that the 
trufts in the annuity deeds inuft be 
particularly fet forth in the memorial* 
it/iot liable for negligence in not bav* 
ing pointed out to his employer that 
the annuity purchafed was void* be- 
caufe the memorial omitted particu- 
lariy to fpecify the trufts of the an¬ 
nuity deeds. Bmhk v. Cbandl^i, 


AVERAGE GENERAL. 

1. An action at law may be maintained 
to recover a contribution in the nature 
of general average by one ffiipper of 
goods againft another. Doifon v. 
Wilfehf 480 

2« Where the mafter of a (bin In a fn« 


• Where the mafter of a Aip in a fo¬ 
reign port was aitefted by procefs 
out of a court of juftice, at the fuit 
of the agent of the ihip, for futns of 
money fatter had diffiurfed on her 
account, and the mafter not being 
able to raife money by any other 
means, that he might procure hie li¬ 
beration, and purfue the voyage* 
ibid a partapf the^cargor^^rii/* t&t 
the owner of the nods fo fold had 
no right to a coiftmution itt the na¬ 
ture of geheval average firdtn the 
Ampfre of the other goods odlter^ 
which arrived ftifely at the pM 01 
inShatim, Dnbfin t* tPSJm^ 48b 
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fin'll E la 


i* AUCTIONEER. 

SaUi 7. 

!• If Im ttttethmeer employed to fell 
do eftate h Milty of negLgeace, 
ttditteby thfr Me becomes nuj^ory* 
be is not entitled to recover any com* 
pen&tion for his femces from the 
vendor. Denew v Davifelh ^ 451 

A trader fends goods to an* auc¬ 
tioneer to be foldi and then goes to 
pnfun, where he lies above two 
months Within this time the auc¬ 
tioneer, not knowing of the trader 
being in prifon, fells the goods, and 
accounts with him fjr the proceeds. 
At the end of two months a commif- 
fion of bankrupt IS fued out againft* 
the trader —/fc/rf that his aiBgnees 
could not maintain trover for the 
goods againft the auctioneer, and 
that the payment of the money to the 
trader Under thefe circumftances was 
protected by 1 Jac, i. c. 15. Colet 
V. RohnSf ^ 183 

AWARD. 

j!r«HlCUWAY, X. luTEABST, X. 

BAIL BOND. 

Su Bono, 2. Witness* 6. 


BANKERS. ' 

Set Bills of Exchange. Cheque. 

Usury* a. 

I. A change of partners in a banking- 
houle is fufficiently notified to the 
cuftomers of the houfe* by a change 
in the printed cheques. Sarjwt 
G^oiUlt 147 

d* Where bankers difcoiAt a bSl of ex¬ 
change iur a cuftomer, giving him 
credit for the amount of the bm* and 

« ttiog him with the difcount* tihe 
becomes tbe*pvopeity of thebtok- 
. em| and upon their nmikraptey* thefe 
al^^ees may maintain an araon upon 
H* althoiwh these be n<^ balance due 
to them mm the cuftomer. Ca^ms 
V* Botfly ioi 




tAXUSKOPt. 



See Assxomxb of Lomu* AfacM 

txoNfiER* a. iKXAnnOnt; aO. 

X. ^n attorney msda ^ 

bankrupt as a money jqri^ev* 
he has been in haW ^ ^, 
money depofited with him for 
purpofe 01 laying it out OiO l^cuhties. 
Adam^ v. Mcdktn% $34 

a. If a G{herman buys iilh at lea from 
other boats for the purpofe of nukmg 
up his cargo, which he carries alhore 
and fells^ he is a trader within the 
meaning of the bankr^t laws; 
fucli be the iifual praaice of ^ pOi^i* 
culdr clafs of fifliermen, one of them 
\\ ho u proved to have once 4 on 6 fOt 
will be prefumed to ha\e cootfeof^ 
to carry on his bulimfs in the fame 
xnannci. Hemny s Bircb% SJS 
3. Whcie a tradei departs from ms 
dweHmg-houfe bn account of 
diflcntions, if Ife makes no antm^ 
mmts for carrying On bis bufineis in 
hiB abfence, and he fortfees that as « 
necellary confeqience^ his eftabUfil* 
xnent muft be broken up* and hia cre¬ 
ditors muft be delayed* which eacoU 
accordingly happen ; he thereby JtilO* 
mits an aft of bankruptcy. mbttiyS 
V. Whitehead^ 53* 

4* A trader wim it denie^ hjr fkia^ail^ 
orders to a creditor in the itahib ^ 
caUmg upon him to demand 
when he is at dion^* ddeu not 
mat an a^ ^Lbankrupitcy * if Ms iiifcwt 
be to avoidfnterruption at that bomM 
and not to driay thecneditor* ilabeagh 
. the craditor be thereby dahyA 
SmsA V. Cfirffe* 

5. Where there wore two parUers* wf 
of whom refided hi hfanohefter mA 
the other in lAndon, aad 1 
partner baring kftMedwa 
out intent to drilqr Ip ere 
having been a few days ew a 
Maneneftor* both of them 
JiDufe of bufiBefs then 
arreft* at the fame time „ ^ ^ 

Ooa boolm 










books of SoBoMt^oog ^ith them^ 

" ^ hereby comr 

m of bA&kruptcjr. Spencer 

3 it 

0.J|tSotwiAlUo£ng the order of ^ the 
>rd ^faicdlor that commiffitma of 
ikruptihall be fued out agaioll ]^* 
^es by theie tod uiimea, if a commif* 
iion ifliies agaipft a man by a vtrrong 
name, under which he obtuns hia cer 
tificate -while the commilfion rc^ 
naitM unfuperfededy a plea of bank- 
Tuptcy to an aAion brought agamft 
him by his right nam^, will be fup- 
ported by production of the certifi* 
eateic and proof that he is really the 
^jippfen aranft whom the comS^on 
^ iffued. Arums v» Eli%ee» 256 

If n commiffion of bankrupt has 
paffed the gpreat leak although 11 never 
W opened or aAcd upon, it has (ffued 
within the meaning of 49 Geo. e. 
0. itx^ C a. fo as* to be notice ofa 
prior a£t of bankhiptcy, and to de« 
party who has received pay¬ 
ments 60m the bankrupt after an aA 
* bankruptcyi and mmre tlian two 
SBonths ben>re the fnitm forth of the 
n d fe ftive commitiioo, or the benefit of 
^ Geo* 3* c. 155. £. 3. Watiim v. 

^ Mmmdt 308 

i» The nflignees under a joint cominif- 
«.moD ag^pnft Ai and B* ixt fuing on a 
4 fopnmeoomraCbenteved into with A. 

may deferibe tbemfolves generally as 
« the idignm of A* witho^ notiemg 
rim name of ^ttmdtneUt tm De «Sr/- 




399 


p. To r e n der the proccedinjgs under a 
oommiffiofi of bankrupt evidence puN 
fuant to 8 k Samuel RMSilly's aft* it 
^ isonoii^to Aew that they asepro- 
duced mn^lhe enftody of the friidtor 
to the comnuflfoni* or to prove the 
hand«writklg td one of the eommif- 
riontrs befem^rbom they were taken* 

to 

>p. In an a^on of trsfpafr ima^bt 67 
b Wricruflngrinft |(is affigtims to try 


the^ validity of the 
though they are not named as tQSgneee 
on the records If he does not ^tpaw 
notice under Sir S. Romilfy’s 
49 G/ 3«^ c. 13 1 . f, 10. the commiffion 
and the proceedings under it aze fuf« 
ficient evidence to prove the trading* 
z& of bankruptcy* and petitioning 
1 creditor's debt. Simmende v. Knigiif 

XI. In an action by a bankrupt againft 
his affigm to try the validi^ of the 
comnuffimi* if there be no notice under 
Sir S. Romdly’s sift* the proceedings 
are only prinia facie evidence for the 
defendant* and the plaintiff may call 
wicneffes to contndid the depoutions 
xelpeCUng the trading* petitioning 
creditor’s debt* qr a£l of bankruptcy. 
Bl&e V. S/firkff 424 

12* To prove the allowance of a-bank¬ 
rupt’s certificate by the Xrf>rd Chan¬ 
cellor* the book kept in the offico of 
the feeretary4)f baiutrupts* in which 
entries are mide of the allowance of 
certificates* is not fecondary evidence 
Hmryy.Leigb, ^ ^ ^ ^ 4?9 

ij. To prove that the defendant who 
pleads Ills bankruptcy had been be¬ 
fore difeharged as a bankrupt*—after 
notke to produce the former eertifi- 
,cate* it is enough if witneffes^ftate 
they were employed by him to folicit 
that certificate* and tint looking at 
the entries in their books they wve 
no doubt it was sUo^wd by the Lord 
Cbanqellor*, ffenry v. Leqfi, 499 
24. )Vherc two partners Gm flopped 
payment* and a commiffion of 
irupt is taken out againft one of them* 
a debtor t8 the firm who knows of 
the ftoppage cannot sefufo to pay 
money due to them* on the ground 
^ other nuqjT Imve Goinmitt|d an 
of^nkruptcy* in which oAhis 
aff^^eees might upcm ijho^tor 
to jmy a moiety ofriit WDoey 
rime*' 231 

15. la 





fS* In iftion for mdidoiifly Mftg 
odt ft eomikfilBcMlitif bankrupt to fuC 
tuta an aUegatioft; that the commi^n 
was duly foperfeded^ it is not enough 
td prove fto order by the Lord Chan¬ 
cellor dire^ng it to be fuperte^. 

^ PyniOH V* Fo^fr, €o 

t 6 » Stat. 19 Geo. 2. e, ja* only pro* 
teAs payments in refp^ of bills df 
exchange after a fecret of bank- 
ruptcy^ where the bankrupt was lia¬ 
ble on the bills to the party receiving 
die money. H^royd v« 

530 

BARON AND FEME. 

See CoVXRTURE. 4 

1. If wearing-apparel is fupplied to a 
married woman in quantities unfuit- 
able to her hulband's degree^ and 
without his Ipnowledge, for which the 
credit is given to her^ and her promif- 
fory note is taken in payment, the 
huHiand 18 not liable for any part of 
the goods, and in an adtion againtl 
him for their value, is not bound to 
prove that his wife was fupplied with 
foitable wearing apparel from any 
other quarter. Metceife v. Shaeo^ 22. 

2. Under a plea of the gener 4 iflbc to 

an adion of alTumpfit againft hufband 
and wife for goods fold to the wife 
before the marriage, it is competent 
to^rove that ihe was then married 
to another huiband who is ftill alive. 
Coeokj V* Rohertfon^ 43 ^ 

j. If a huAand turns his wife out of 
doors, and it is neceifary for her fafety 
to exhbit articles of the peace agatnlt 
him, he is liable to an^attomey em- 

n ' ei by her for that purpofe. Step- 
V. MMchulf 326 

4. Where a w^ was indided for 
IjMing a diforderly houfe, which 
MPlma dbne with Iw hufeand*S con* 

• cdrrfefte that he was liable to 

ftf^ ftttoi‘11^ SShom (he Employed to 
defend hespud by whom heknew that 
fee was defended. ^iSrsfen/v. 

326 
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BASTAftll. 

I- A woman'^trisd ont^ 

queft for murdek 
child, map" ^ . 

45 3* xr4« 

to conceal the Imm 
ColPf * 


BILE OP LAt>|Na 

1. By a hill of lading, goods are d 4 rrttv 
able to J. 8 . if he ihould ace^ imdi 
para bill ofexchan^l—if not, to 
the holder of the faid bill of cfftchange. 
—/. S’, accepts the bill of exchange* 
and indorfes the bill of lading fee a 
valuable confideration ; but wes aoft 
pay the bill of exchange When due^iw, 
Ifeldf that upon its diflKMioar, 
property of the goods vefted in t)m 
holder of it, and that he oagfat nmin* 
tain trover for ^he goods agaiaft thm 
indorfee of the bin of lading. Baer^m 

so. CoieSf ^ 

2. ^ Merchants in London receive £rom a 
mere ftranger refiding abroad a bill of 
lading of certain goods in a letter 
^efting them to effe^ iuluraaoe. 
They declining to do bufinefs feel^ 
confignor, but ading bonk fide witk 
a view to his int^reft, indorfe 

of lading to a friend of bts^ who* nil* 
ceives the goods, and aftcrawdaftili 
with the proceeds in his hands* 
Jfeid, tMu the merebantibj mdot«dg 
the bill of ladmg wm'lndde 
confignor the amounc. Cefim p, 
GorMfg, ^ 47a 

"IS 

BILLS OF EXCHANGE ANS * 
PROMISSORY NOTES. ^ 

See BA^tKERS, 3* iNTaaist, 4*' gk 

UtauEY, m ^ " ^ 

2. Where the drawer of a biQ 
"change roakesitpayid^at a 
place, this is of the 

muft be menfiofted in * 

bill ia thft dicifttatioo. 


O od 



t. Whet? 



I K D E X. 


W 

8 . j^ckanjge is drawn 

^ ^ accepted ' 

" ttai^A^fti^^jLondon banker'Sj'in an 
^ ^pDll^ptaft the accep^r, a prefent- 
{brbayment thdre is a material 
and muft be proved at the 
|Hkl« V. FiUist 463 

fWl a pronuwry note is made payable 
at a particular place, it a fatal vari¬ 
ance to omit to date this in declaring 
0* the note. Rac&e v. Camptellf 247 
4. An a£rion may be maintained here by 
8 neutral on promiQbry notes given to 
him by a Bntiih in an enemy’s 

OQuntry for goods fold there. Hour*ei 
«* Monir, • ^ 303 

N^here the drawee of a billof ex« * 
cbangevho had once refufed to accept 
t it, lud to the bolder, ** if you will 

* fcod it to the countmg-houfe again, I 
ariU give direAions for its being ac- 

/ $epted.”—V«A/that he was notliable 

* M acceptor, without evidence that the . 
bill was a^n fent back to his couot*v 

^ ingJioa£e for acceptance. Anderfon^^ 

, .^0 3 79 

W^Altlunigk a bill of exchange cannot 
i» re-ilTued after it has arrived at ma- 
Wity aiid been*biice paid, yet if it is 

r id Sind afterwards indorf^ before 
beconaes due, it is a valid fecurity 
«.w thy hands of a boni 6de indorfee. 

; 194 

Notice of the difliopour of a bill of 
<>CE8change or promiflbry note, nay be 
g h e u t£e fame day it becomes due, 

'« Ska fbon as the acc^tw or maker has 
. eefufed payment. B^ridge v. Mtm^ 

*93 

Where a biB b drai^n upon funds 
orhkh there is Teafonable ground to 
^ iCxpedk wiB raach the hauos of the 
flawed be&^ st becomes due; al- 
^ Ikoughthtj do QOt, the drawer if 
mtitkd to aotfeo of ks diflionour. 

• iMuut.Cilfith . 334 

^J^dtedratrerof a bin of nehange 

r ^ ' Oil 


of a oondgnmrnt, be ie entkUd to 
notice of its diflionour^ tlthou^ uo 
effedi ever get into the bftidii ^of*tho 
drawee to pay it. JtueJter v. JKAVr, 

tij 

10. The drawer of a bill of exchanga is 
entitled to due notice of its diflionour 
if he had any ^e&a in the hands of 
> the drawee at any time lietween the 
drawbg of the bill and its becoming 
due. nammend v, 145 

IX. The drawer of two bills of ex¬ 
change, before ehey became due re¬ 
ceived notice that they were acci¬ 
dentally deftroyed, and was called 
upon to give others in their ilead, ac¬ 
cording to the ftatute 9 & 10 W. 3. 
c. lyw—When the bills were drawn, 
he nad no effeds in the hands of the 
acceptors; but b^re either was 
due, the acceptors were indebted to 
him to an amount lefa than one of the 
bills, and became bankrupt. Held^ 
that he was neverthelefs entitled to 
notice of the diflionour of both bills. 
Thachray v. Blaelettf 164 

12. A few days before a bill of ex¬ 
change becomes due, the acceptor 
informs the drawer, he will be un¬ 
able to pay it, fays the draiver muft 
take it up, and gives him part of the 
amount to afliic him in doing fo: 
The drawer receives the money, and 
promifes to take up the bill accord- 

tliat in an adion by the 
indorfee againft the drawer, the lat¬ 
ter m^ht neverthelefs fet up as a 
dbfeace, that the hill was not duly 
prefent^ for payment, and that he 
had not ragttlar notice of, its di(ko- 
nour; but that the fum paid him by 
the acceptor, was money had and re¬ 
ceived to the, phehttiff'a ufo. Baker 
v« Birekt 

13» 'Whare.the drawer of a foraigd bill 
of exiciisage happeay ta br fb Eng^ 
land wtei it bmweli dias^bddis diT- 
honoiised, is iaeadugli km the pni> 
pjafii of km* to luwa the 

bvl 



IM P E Z. 


' brotoftedr and to him notice 
of tne fiift of its diflionQur, irithout 
commanicating the ]proteft to him, 
or feadmg a copy of it to (he pkce 
where the bill was drawn. v. 

• 334. 

14. To excufe the not giving of regular 

notice of the diihonour# of a bill of 
cteha^ge to tlie indorfer, it is i\pt 
enough to ihew that the holder, be- 
ing Ignorant of his refidence, made 
inquiries upon the fubjedtat the place 
where the bill is payable- BruerlJj^e 
V, Bufgu, 262 

15. In an adtion againtl the maker of 

a proqiifibry mote payable at a bank- 
ing-houfefit is not neceflary to prove 
thiit he had notice of its diibonour. 
Pearji v. Pmberthy^ 261 

16. The drawer of an accommodation 
bill is not difeharged by time being 
given to the acceptor. Collott t. 

281 

17* where, upon an accommodation 
bill becoming due, it was prefented 
for payment to the acceptor, and he 
promifed to pay itj— hddt that he 
was not difeharged by time being 
afterwards given, without his con- 
fent, to the drawer by the indorfeei 
who knew that it had been accepted 
for the drawer's accommodation. 
Ktrvifon v. Cooke^ 362 

18- Wliere fcveral plaintiffs fuc as in- 
doefees of a bill of exchange if the 
bill^appeara indorfed in blank there 
is ao neceflity for tih^ir proving that 
they were in partnerfhip together, or 
that the bill was indorfea and de- 
livexfd to them joint^. Ord v. Portal, 

19. In an a^on on a promilTorr note 
or bill of exchange, the deiendant' 
cannot give in evidence a parol agree¬ 
ment entere4 into when it was drawn, 
that it AiDuld be renewed, and pay- 
aMfc ftAflId not be demanded when 
k became due. Hoan v. Graham, 

57 


20. The maker of a'promiSTory 
pays money ioto the han^* of M 


agent to retire it | A 
the monej[ tb the btiS 
on condition of lurA 
dp: the note b^v jm 
dition is not contwra 




agent afterwards bteotdet MMHpt 
with the money in bk hand^Mmf, 
that the maker was 
on the note; but that %imi 

not recoverable after the time of this 
tender. Dmt v. Dana, 

2X. A traveller received a bank aot^ill 
a provincial town, which he eiitnih 
two,^and fent the halves on difqrtnt 
days'by the pod, addreffed to Ida 
employers in London ; one of 
was Itolen from the ntait coo^ OM 
they received the other^**J 9 U 4 
umler thefecircuinftances, dieyoottlil 
not maintain ati a 6 Uon zgAA th. 
makcis of the note on produciilg 
^ th'it half which readied tluno 
* Mayor v, Johnfok, $04 

22. A bill of exchange payable^to the 

order of the drawer, in an a^ost by 
him again ft the acceptor, 'is gbw 
evidence under .the money t/OdxAam 
Thorr^fon v. Morgan, * tbf 

23. Where undefan agreement 

A and B. for the we of a letlU'^Sk 
accepts a bill forthepovch 4 feiq|l^^ 
and IS let into poflemoir of 
mifes, it is no defence tb ah adH9i|iB»w 
A* againft B* upon the 
refufed to execute an aSgmndikt'^ 
the leafe According to the zgnmtmv, 
Mogxri 4 (go V. Jonor, 

24. Although a prooduory nota 

out a ftamp cannot be rceciyedl'W 
evidence^asxfe^iiHty, or ):oprevejlif; 
loan of money, k *may be mokMhd*' 
by the jurwwkhh*«ew to afimiilL 
a collateral toA. . Gregory 

35. A bUl of excl^gp 

officer in the rtSwk^tUf^ 
paynueql «f^uall 


1 N.D £ X. 


t. 


^ ^ttsdcr the loi. fowlied by a 

publicaa^*^ ura out or his houfe 
OT fygrfmBfcpd others under the 

the acceptor^ is Talid, 
'ft&MflR|bn"diiiga4G.2. 0.49. f.12. 

fee Scot v« CiImoti» 3 Taunt, $t 6 

• , f bOND. 

I, Where to debt, on bond, conditioned 
for the payment of a Ann of money on 
dmands the defendant pleads that no 
demand was n)ade> upon which ifTiie 
> is joined, the plaintiff muft prove an 
ojcprefs demand before a&ion brought. 
^Carter w, Aingf ' *459 

3 *J{ apartp executes a bail bond before 
the condition is filled upi it is void. 
JPetiwffv. iBi 

BOOKS OF ACCOUNT, 

£v1D£NCCj^ 13. 

BROKER. 

Ste Iksuhance Broxea', 

l^ere colonial produce is fold, through 
the intervention of a broker; by the 
pfage of trade in London^ (which 
was held to be valid,) he is entitled 
,in ml inffancea (if there be no exjprefs 
to the contrary) to 4 per 
. 4 yp^« icoipnuffion from the purchafer, 
M well' as {fom the feller* £icle v. 

. .Miffr,' ^ ' 4 »» 

" ' BUST. 

It.' Xt S« no offence under «8 Cr'S'C*?!. 

* I pnfled for preventing tte okating of 
^Sba8« endotfcar figures made and pub> 
ftatuaviies. to^ a pirated 
'■% enft of a baft, if p&acT baa any 
jAdiEtkm to from the 

k njppenrt to be jio of* 
tonwi. A mrated caft. if it is 
’'';'A!'pcirfM fac*liniilc of the -original. 
"'jfHatijpA e. t II 

l^ap^ trSo in 09 t 1, flpddUer 


or fta^ury fa j!ik ik 

bufti'^s » not prefumpti^E emenee 
of hk having made iu Gahagm v* 
Coefer^ 1x5 

* ^ CARRIER. 

Xa A notice by carriers that they will 
not be dhiwerablf for any goods 
'above the value of yL unlefs the value 
be declared, and a premium paid 
above the common carriage, does not 
apply to goods which, from their 
bulk and appearance^ muff be known 
to exceed the fpedhed value. Beck 
V, Evansy a6j 

2. If a carrier receives goods at a dil* 

* tance from his office,—to be difr 
charged from his common law liabi** 
lity, he muft prove that the fpecial 
terms on whien he deals were commu¬ 
nicated to the' owner of the goods 
through fome other medium than a 
notice ftuck up in the office ( and that 
to be of any avail mult be in fuch 
large changers that a perfon de¬ 
livering goods at th& office cannot faik 
to read it without grofs negligence. 
Clayton v. Hunt, 27 

3* Nothwithftanding a notice by car¬ 
riers that they wiu not be ac^untable 
for goods of a particular delcription, 
above the value of 5I, unlefs fpeci- 
fied and paid for as foch when de¬ 
livered f*^held ^t they were liable 
for damage done to an arocle of this 
defeription, much above the value of 
5I. although not faid/ou as fuch avhen 
ASveredy their book-keeper haring 
been then informed of its value, sm 
defired to ctiSy'ge for,it what ha 
pleafed, which fhould be paid, pro* 
vided it was taken care of. H^ilfoa v. 
Freewump C»7 * 

CASE. 

J'lr Acxioir. PLs*qx9«, ^ 

« 

CERTI. 



INDEX. 


CEETCFKmTB or BANKRUPT. 

^ Sit B^KKaoPTt 6» It, i|. 

CERTIFICATE wm COSTS. 

See FAiaa Imprisonment, 3. *Pbac* 

TICE, 4. t 

CHARTER-PAiTY. . , 

Scf StfiPft S, 5 % 6, 109 14s 

CHEQUE. 

Sie Indictment^ i. 

If a cheque is given on a verbal condi- 
„ tioDy which the drawer finds is to be 
broken or eluded, he has a riffht to 
ftop the paymenC of the ^que. 
H^ienJkob Sfiftat " 376 

COMPOSITION. 

See Agrjucmbkt. 

CONSTABLE. 

A member of the Barbers Company in 
the City of London, is not exempted 
from ferving the office of conftable. 
Rex ^tjCtappkt gi 

CONVEYANCE. 

Where a ftatute points out the parti- 
ctilar manner in wlpch a canal com¬ 
pany (hall fell and convey lands, and 
enwoB that every fuch fate and con¬ 
veyance (hall be valid and efiFeftual to 
all intents and purpofes, this does not 
cure any (kfeft in the tkle to lands 
fo fold and convey^ by the com¬ 
pany. IKard v. Sewttt 284 

CONVOY ACT. 

See IvmtLAWU, 18, 29. 

’ ^CORPbRATlON. 

SkActiok, t. 


fSp 



1. ^coreimt hkthie^ 
to infttre and Itmdafi 







COVENANT. 

See SutP, _ 

i?* 3 & 

fum of money upish W 
ing the term in tcMs ... 
furance Office,” is &ot 
uncertain^; but means, 
premifes {pall be infufed a 
mfome om( 

fire are ufually effeAed* 2>*r 

V, SAewittf 

2. Where there was fuch covenant 10 m 
leafe on the part of the tenant he 
effeAed an annual policy on tte pee* 
with an Infunnee ConqHttiy id 
the ufual printed form, fay wUcib i| 
is declared that the poli^ ffialf ba^fijf 
fuch longer period as the tenant; ffirfl. 
regularly pay, and the Company rd* 
ceive the premium, and a iMfle 


mfuraoces 



lunng wmen tune tne tJompany 
liable: The year expired on tpe 
of March 1811; but the tenant 1 
not pay the premium fbr a renewal tIV 
the 25th 01 Ap(il fbllowiagi 
Company dicB gave a receipt feetSBm 
premium, fiating the iniuranct 84 Isd 
from Lady^day 1811 to LujyVjjyi 
iSiz.^IfelJ, that the hovcnanfeMjljpi 
broken by iWbn of the non-pawM8 
of the premium on or before tne flffil 
of Apnl, and that the hnUe wdtim 
feited up<m a claufe or rq-entry. ^ AL 


* 


COVERTURE. 

Sa Baroe AMD Feme. 

I. To%ppttt .Scfienoe to an iRIo .ptk 
afliimput, that the plaintiff waa-untHr^^ 
covertnte when the caufe of aftittk^ 
acerued, although Ihf Uwdae a 
wonuur^ ie nut enough to< 
here declaration thn^ 

been laanied to J. S. whp ^ 
aliv*,^ without iiAuid proof 
inaBnafe|«.r of cohabititiQA' 

to 



* 1 , 
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id} pafticularly if 
X niSm to doubt that 

mm wild. HW<» «' 

393 

bjbstb an and the 

u^luo, cannot be fued as a 
le, if bCT hulband has lived 
wilifiteria this country, although he ' 
jRMnim her bcre and enterhd intn the 
fecvioe of a foreign date. Xtgf v. 
Dmciefi de Piemu, 123 

CROSS ACTION. 

Sm Mouzt 9 as and receiveoi i. 

DISTRESS. ' » 

ff the occupier of a houfe fubmits to a 
^ £ftrefs for rent ftated in the notice of 
diftreft to be due from him as tenant 
, |o the diftrainer, this is an acknow- 
ledgment of the tenancy. Ponton ▼. 
Jttutf . ‘ , 37a 

X DOUBLE VALUE. 

' S$t Notice to qdit, a. 


* A 


ucclesiasTjcal court. 

Set Actios, i. Evioerce, 15. 

\ • 

A 

jjl EJECTMENT. 

5 ge VTirtMsst 3. 

qeftment* where the 'defendant 
.eooie* b sit landlord^ it it necellary 
^ t0 ihew that he it in the receipt of 
rents apd profits of the premifes 
tp whida the lefibr of the plaintiff 
ntakef tttlef or that the declaration in 
ifiedbBieBt was CahnSd noon the tenant 

< , V ^ om ^ m ...0 *" m.. wm 



in M bndtord, t« CM»eA hka 
'‘AAsMi the ptCssifo tth arhieb dm le^br 
the ptsfeOT mdM title, it is 
eat mem that the dedbnttkm 
i^arietBt ttM jipQB the 


K? 


tenant b pofiStfion of thelh pmmBn, 
Doe -d, V. Aha[Mdp^% 

3 * Xn ^dment on the feveral deflaifsi 
of three perfonsp each demiie being 
of the whole, the lefibrt of the plains 
tiff ftre eptitkd to a verdi6t» upon 
evidence that they jointly granted a 
leafe to |;he defendant whim baa ex* 
]>iined; dn LAham v. Pernio 

4. In i^efttnent by en eaectilcHr, it ia 
fuffieient prima facie evhbnce that 
the telUtor had a chattel intereft in 
the pren^ifes, to put in the defendant*a 
anfwer to a bill in equity Hating that 
** he leEeved the t^aUr ^at fomfed oj 
the teafehold premfii in the itu men^ 

• tianed.^* JXw d* v* Steelt 115 

5. ill ejeAment upon tiie affignment of 

a term to fccure an anouityi a proper 
memorial of the annuity deeds will be 
prefumed till the contrary is Ihewn. 
Doe dn Grt/Jin v. Mqfon* 7 

ESCAPE. 

See SHEaiFF, 5. 

EVIDENCE. 

Bankrupt, 9, 10, ii, 12, 13, 15* 
iNbOLVKVT DuTORS AcT, 1 . 

1. Copy of fentenee of condemnationj 
not evidence, though handed over by 
aflured to underwriters. Flimdi v. 
Atiinsg * ^ 2x5,«, 

Zt Where p 3 an aAion ngamft executor# 
on the bond, of their teiUtor, they 
plead non ^ fnSum, and fet up lunacy 
as a defence nt the trial, m bquilltioi] 
takra under a comaufiba of lunacy 
againfi the feffator aifter the execu< 
tioh of the bond, finding that he 
had been a lunatic from a day aide, 
cedent to that, without any lucid 
bter^ is adnifilMt «rida|»e. JW- 
der V. Silkt ^u 6 n 

3. OaatiMttUwv ««4Mni»di|mi^ 
of the plabciPa anfwer to a bill b 
cquhy^maj bexead b evidence againft 

hbij 
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1 

wIUiQttt pire4iid«g: 0ie 
^ Hcdgih^ V. W^t 40X 

4. Inwi^nfor^** 


•n 



njoyment of a pew claimed in rigfat 
I a meSuaffe^ ao old entry in the 


book« figtKQ by the churcl 
ftating that the pew had been repaired 
by the then owner oPtlie meffuage 
. (under whom the plaintiff blaixtiB), 
in confldctation of his uling Itt is ad- 
miflible evidence to prove plaintiffs 
right to the pew. Price v. Little^ 
wooJf 288. 

5* aAion by the mailer of a ihip 

foi^frmghti the declarations of the 
owner for whofe benefit the adion is 
brought) are evidence for the defen¬ 
dant. Smib V. LyeHf 465 

6. Where the drfendants had acknow¬ 
ledged they had received a letter of a 
particular date from the plaintiff, 
which upon notice fhey did pot pro¬ 
duce at the trial i^^beld, that an en¬ 
try by a deceafed clerk of the plaintiff 
in a letter book^ profrffing to be a 
letter of the fame date from the plain¬ 
tiff to the defendants, was admiilible 
evidence pf the contents of the letter, 
on proof that according to the plain¬ 
tiffs courfe of bufii^s the letters 
which he wrote were copied by this 
clerk, and then fent off by the poll, 
and Uiat in other inftances the copies 
fo made by the clerk had been com¬ 
pared with the originals, and always 
foundcorreft. Prittr.Fairelougip 

7. Entry of the deceafed clerk of a 
merchant in the letter book# noriy^ 
in evidence,* on proof that it was 
made in the ufiuitt pourfr of bufinefs 
fai the meiefaaat't couunting-houfe, 

y. XSdp J79 

$» Ir there be pne invariable mo« in 
erUeh bBb df exchange me drawn 

' ilav parties, this may 
irolevidimce, without 
iffla prbdnmid. 

310 

, th Mtidiott agefrft m ittdRiey fmr 


itrv m tn 
bwardeni 




01 soaimtittjr 

and carried m td 
amined copy of the 
•evidence ot tW 
Bedib ^4 
to. To render the onrtftfed 
afBdavit madb by the 
newfpap^ evidence u 


... j- 

c. 78. It maft either appear ttpoi|U^ 

Jurat that the perfon oefete wbomllt 

was made, had authority to take ^ 

or this fdA muft be proved aftcijm 

Hex V. WhitCp 09 

11. But it is fufficient evidence of jmt 

location at common Uw, to ppt 

original affidavit of the propAtny, 

ftatmg where the paper waa 

puUiined, and to prove Ihahtl PMcr 

with a correfponding titlt 

the bbel was puccnmbd theyt, 

w. Witte, . \ 1400 




in that capacity, it is, etkoijgh lo 
put in the ann^s of the CSndtin 
M^ora rccordipff his 
and to (hew that V afiipewiutl| a^ia 
as treafurer, without callh 
one who was prefent at the 
BuifJ V. FouStti 

15. If upon a ilotice to produ 
of account, they are not 
this circumftem^ dferdt 
ground for aity infrnuice re 
tneir contents,^ afid 
the oppoBte party lo p^ove 
contents by patdt otidence* 

14, The diiplicabf hf a writin 
froth the auto^fosph B 
by means iff a copping 
not be read in evidence 
JfMta t. JBWrar, 
tfc Tht |Mdk:a hrfte ^ 
court is Matter ^ 
evttiimee, and to 
BemeSh V. ^ 
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EX^CtJTORS. 

Sm £jioXMNt,4. Ship, 13* 

Jf exeeuton to give orden for 

the funenl ot the teltator, and diave 
fuffi^nt allcta for purTOfe, they 
liable, upon an im^ed promife, 
to the perfon ^fao fumifhes the fune^ 
ral in a manner fuitable to the tella* 
tor^s degree andcircuiaftaticeB. 

«vdi T« ffejman, 29S 


FACTOR. 

Broker. 


Where a £a£kor upon felling gboda takes 
a fecurity payable to himielf from/he 
purchaler, and gives hts own fecurity 
to the principal for the net proceeds, 
without difcloiing the name of the 
purchafer; if the latter becomes in- 
folvent before paying his fecurity, 
the faftor cannot compel the principal 
to refund the money re<%ivea by him 
the price of the goods. Smpfon v« 

291 


FALSE IMPRISONMENT. 

Set Trespass. 

!• Tlie keeper of a prifon who receives 
and detains one apprehended and 
4^te|gcd in his cuftouy under a war¬ 
rant, runs -the rifle of the warrant 
havmg been executed againft the pao- 
por perfon ; and thou^ afting bond 
jiStf and without the means of afeer- 
tainrag the identity of the individual 
named in the warrant, he is liable to an 
aftion of trefpafs and falfe imprifon- 
^ ment, if the miftake of the officer 
to whom It was diredled, it was ex- 
^ Ocutedagainft another. 

" • .35 

peace officer may juftify taking a 

\|erfoB into lAftody charged with a 
jtelony, although no felony was com« 
mhted. The &ne rule ftated to have 
laid down by Buuao, J. with 


rsfpeft to a breach of the peace. 
Hobbs V. Sranfetmby 420 

3. In trefpafs and falfe imprifonment 
againft leveral, where one acquitted, 
certificate granted under 8 &9 W. 3. 
c.ii. to deprive him of his coils. 
Aaron v, Ahxander^ 35 

"false return. 

Ste SiiEiuiiT, 4, 6, 8. 

FIRE INSURANCE AGAINST 

COVBKANT, T, 2. iNsURAyC^, 32. 

FRAUDS, STATUTE OF. 

If^ goods are ordered verbally, the de¬ 
livery of them to a carrier is fufficient 
to bind the contract according to the 
ftatute of frauds, where the purchafer 
has been in the habit of receiving 
goods from the vendor by the fame 
mode of conveyance. Halt v. Satt~ 
hf 5*8 


FREIGHT. 
Set Ship. 


^GAME. 

Although it may be a defence to an 
aflion for penalties on 5 Ann. c. 14. 
that the defendant joined in the fport 
8b fervant to another, he muft give 
ftrift evidence that the perfon by 
whofe orders he aAed was himfelf 

J ualificd to kill game. Clarke v. 
Wougbton^ 328 


GUARANTIE. 

1. If A> become bound to J 5 . under 
condition that C. (hall truly account 
to B* for all fums of money received 
by C. for ^.*a ufe, and C. anerw^grds, 
with knowledge, takes />. 
partner; the guarantie does nOt at¬ 
tend to fums of money received by 
for ufe, aftet the fomiation of 

the 



X N D E X. 

the partnerfliip. BeUairt y. Ei/wwrth, purpofe^ and another ftatute pafled 

53 for paving the ftreett the 

a. An undertaking to be anfwerable to containa a cla«|j(e k fliw not 
a.given amount extend to" a parti^W ftreet, the 

ij ji> to S,f after goods to that inhabitants of the parifli »re not ex* 

amount have been fujmhed xnd paid ^empted from their cqti^awi Uw Uabi* 
for. Hill remains in force while j 1 * Uty to keep tSat dse^t io rgaair. 

fupplies JS, with goodj on the fame Rgx v. InAaiitantt Sti Gmgif Wamh> 

footing, until revoked by thc.fur^y. w Square, , ’ aaa 

But as foon as j 1 alters the credit on • 



which he fupplied the goods to B, the 
furety is diicharged. Bc^ow v. Bcn» 
nett, 220 

3. In an aSEion on a guaraiitie for the 
debt of a third perfon, iigned by one 
of two partners in the partnerfhip firm, 
^ it is neceflary to give fome evidence be 
yond the relationfhip of partners fub- 
iifting between them, that the onewho 
figned had authority to bind the other 
by the guarantic. But for this pur- 
pofe it would be fufficient to prove a 
parol acknowledgement from the 
other partner fubfequently to the 
giving of the guarantic, or to (hew a 
previous courie of dealing, in which 
fimilar guaranties had been given in 
the partnerfiiip firm, with the pnvity 
of both partners. Duncan v. Lowides, 

478 

HIGHWAY. 

See Pleading, 4. 

1. Upon the trial of an ludiAment for 
not repairing a highway, which it is 
alleged the defendant is bound to re* 
pair redone tenura, * an award made 
under a fubmiffion fay a former tenant 
for years of the premifes can neither 
be received as an adjudication, the 
tenant having no authority to bind the 
rights of hit landlord^ nor as evidence 
of ^reputation, being Stem motam. 
fyte V. Cotton, 444 

^though a ftatute cnaAs, that the 
jPoing of a particular ftreet ihall be 
under the care of commilfioners, and 
provides a fund to be appUed to that 


HORSE, 

z. In an aAion for not taking propef 
care of a hired horle, wherroy hie 
knees were broken, the plaintiff muft 
give fome pofitive evidence of negU* 
genpe ; and it is not enough to prove 
that the animal was returned by the 
defendant with his knees broken, al¬ 
though he had often been let out to 
hire before without having ftAeo 
down. Coofer v- Barton, c 

2. If upon a hired horfe being taken 34 
the hirer cplh in a farrier, he is not 
anfwerable for any miftakes wbicll^iie 
latter may comnut in the treatment 
of the horfe : but if inftead of that 
he preferibes for the horfe himfelfp 
and from unikilfulnefs gives hun a 
medicine which n:aufes his death, al* 
though a^ing bond Jide, he is Bable 
to the owner of the horfe as for gtofs 
negligence. Dean v. Keate, 4 

T 

INDEBITATUS ASSUM#OT.' 

• See AsSUUPSIT iNOXBlTATItt* ^ ^ 

INDIQTMENT. 

See At^KSiimcsp 4. ^ ^ 

1. It is aa\idi^b]e offence, 
lently to obtain goods, by giviikg ib 
payment a cheque upon a bsTHter qpu 
whom the party keeps no ca/tu^apS 
which he knows wiH not be 

V, Jaekfon, Jm 

2. It is an indidaUe fiiinice for jSga 
coaches to ftand plying fhrps/ftfflj^ 
in the public ftreets, 



INDEX. 


m 


3^ It is aft ittdifiable fttfenea fer a tim- 
bet merchHitto cut logs of timber in 
aie ftiuCijlblpng his timber yard | 
though be^lR^ld not be able other- 
istfe t6 get them into his premifes, pr 
tft tany oni»his bufinefs there. Itex 

330 

a|« It is not an offsnee within the claufe 
of Lord EUenborough’s a£t, 4 3 G. 3. 
c. 58., againft moBcio^fy Cutting, wih 
intend to lamffid ap^tehenfion^ if 
the cutting took place in an attempt 
to apprehend the prifoner previous to 
any notification being made to him of 
the purpofe for which he was laid 
* hold of. Rex v. Riditts^ 68 

T^o fupport an averment in an intiiA- 
ment for receiving ftolen goodB, that 
the principal felon had been duly con- 
it is fufficient to give in evi¬ 
dence the examined copy of a record 
ihewing that he was found gitilty 
of therelony before ft court of com¬ 
petent jnrifdiAion, however informal 
^ibe proceedings may appear, and 
> however erroneous the judgment on 
the felon. Rex v. JBalatvtn, 263 
tf* If dmnng the trial of a pnfoner for a 

S italo ftence, oife of the jurymen is 
en ill, the jury may be difeharged 
cod the pnfoner tried by another 
jury* Rex RdeuarJs, toy 

indi£tment againft an acceflary 
felony, ftating that the felony 
was committed iy a per/on to the juKcrs 
aaiaostw, cannot be fupported if the 
jprincipal fofon was a witnefs before 
die grand Juij. Rex v. Walter, 264 
tm Upoa aft indiftment on 43 G.3. c.58. 
2. charging the pnfoner with having 
•dmiaifttred to a woman the decoB'ton 
C^lkvfn, with intent to procure abor- 
’ it is not a material variance that 

''iSss piep&ration of favih adminiftered, 
properly called an ififiifiont not a 
iftrallisn. Mk V. P^^ps, 73 

name of this cafe has been 
ftmfttediuthe report bymiftake,] 
aa indidment on 45 G.3 c.58. 


§ 2., charging that the prifoner ad- 
miniftered to a woman with child but 
not quick iVith cluld, for the purpoft; 
of procuring abortion, a large quan¬ 
tity of a certain ** mixture to the ju¬ 
rors Unknown, then and there being 
a noxious and deftruftive thing,’* it is 
unneCelTar/to provft that the mixture 
was *noxiou 3 or deftruAive, or even 
that the woman was aftusdly wiili 
child. Id. 7 5 

10. The words " quick with child,’* m 
the firft feflion of 43 G.3. c. 58. are 
to be underftood in their popular 
fenfe, vix. when the woman has felt 
the child move within her. Id, j 6 
i‘t. Q. Whether it be now neceflary in 
an indiftment for felony, to Iiy a 
parifh within the county ? //. 77 

1^. On indiftment againft a bankrupt 
for perjury before the commillioners, 
whatevulence ncceffary to fupport the 
commiflion. Rex v. Punfion^ 96. 

INFANCY. 

If goods are delivered to a carrier by 
the vendor, addrefied to the purchafer, 
while the latter is under the age of 21, 
but they do not reach him tiU he has 
attained that age, infancy is a good 
defence to an adion brought againft 
him for the price of the goods. Grtf^ 
Jin v LangjUId, 254 

INSOLVENT DEBTORS ACT. 

1. To prove that the plaintiff was dif- 
charged under an infolvent a A after 
the caule of a£lion accrued and before 
a£lion brought, it is not enough to 
give in evidcn^ie a parol acknowledg¬ 
ment by him; but the clerk of the 
peace fhould be called, and the order 
of feflions produced to fliew the ragu* 
larity of the difeharge. Scoitv.'Ckire^ 

2. In an a&ion by the payeeof 
exchange accepted by the defenduit 
for a valuable confideFation* evidence 
that the plaintiff had been difeharged 

as 


INDEX. 


as an inlplveiit debtor after tbe bill 
becai)ie due, and had given in a blank 
fchedule* is not enough to Ihew that 
the bill had been lattsfied. Hart v. 
Ne^num% 13 

INSURANCE. • 

Su ALisit Exkmt, i. Insurance 

Broker. * 

1. Expefled profits njiay be infui'ed by 
an open policy. Eyre v. Glover^ 276 
a. Infuring a Ihip by an Englifb name 
does not amount to a warranty, or a 
reprefentadon^ that ihe is an Engh/h 
Jhip. Chpbam v. Cobgan, 382. 
3* A poLcy ** at and from y/. and i?.” 
is not vitiated by infei ting, without 
the confent of the underwriters, thi 
words, both or either.” Clapham 
v. Cologanp 382 

4. Where there is a warranty in a policy 
of infurance againll average, ** unlcis 

f eneral, or the Ihip be ftranded/* if 
Liring the voyage the fliip is forced 
a*fliore by the wind, or is driven on a 
bank, and remains faft for any time, 
this 15 a fuificient branding to do 
away the effe£k of the warranty, al¬ 
though the Hup 18 not proved to have 
thereby received any material damage. 
Harman v. Vaux» 429 

5. Theie is not an implied warranty on 
the part of the owner of goods in* 
f^ureo, that the fhip (hall be in all le- 
properly documented. There¬ 
fore, where from an onuflion of the 
captain, the goods infured on a voy¬ 
age from this country to a foreign 
port are not mentioned in the (hip's 
manifeft as required by 13 k i4Car.2* 
c. XX. and other ftatutes, but the lofs 
is not occaiioned bv this defeA;—the 
underwriters are liable. Camahere v. 

Crqy, 142 

f. Where it is ftipulated by a cluuter 
ty, that in* cafe the (hip is loft 
g the voyage, the charterer (hall 
pay the owner a fum of monev which 
U eftimated as the value of the Ihip, 
the owner ha ftillaninfurablcintcreft 



iu the (hip^during the voyage* 
v. HamaMj ^ 

7. Where tl^ is ^ gaods a 

nuy be thereafter dcHmd and 
thofe^ficlaration of igtefeft« tp be avail* 
dble, muft be oommanigeted to the 
underwriters, or fotne ode Oft thl^ 
behalf, before intcll^^ce is receivcid 
of the lofs: But the* declaredon of 
intereft is mot a conditioa precsoei|t| 
and if none is made, the policy ji 
then open inftead of being valued, aod . 
upon proof of intereft at the trial, the 
a/Tured will be entitled to recover# 
Harman v. JCufgstan, fgo 

8. Where there is a policy on goods by 
flijp or (hips to bethermteroedafec^ 
if the broker by miftake makes ft 
written declaration upon goods by ft 
wrong (hip, to which the undersrri* 
ters put their initials; he may after¬ 
wards in complidDce with the osdera 
of the aiTum^ declare upon goods 
by another ftiip, without the a£wiit of 
the underwriters, and without a firefli 
ftamp. Rolsn/oa v. Touray, Ij8 

9. If goods are fraudulently overvalued 
in a policy of infurance with int^ to 
cheat the underwnters, the contrsft 
18 entirely vitiated, and the aflitred 
cannot recover even for the value ac* 
tually on board. Haigi v. HeIaCa$ir^ 


[O.Where a licence is granted for aWy* 
age to a hoftile country, to coothuie 
in force till a given day, if the 
age IS begun before tlu^ 

it continues to be protefted by wt 
licence though ddSyed beyona 1 ^ 
day byftrefsof weather or ftther aod* 
dent over which the affured bftvs ju> 
coDtroul. GrotAiig v* Crociett$ 

Um So where there is a pobey 
Jhmt* if the (hip Ifks her oasgp M 
board and is ready to fad bafoce^^ 
day when the lioenoe lyiirfrrt nlfItrjft^ 
ftie is detained jai port tilt after fw 
day by costrery winds, the pniites W*" 
mains valid. 

IN. A 
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A licence to A» B* on Ithalf of iim^ 
filf and eiier Briiifi or neuirat mr- 
cbatdi% th '‘iMmi a cargo in a veflel 
beuing an^" Mg except the French, 
legalize a policy of infuraace on 
a ^p belcwiging to an alien enemy 
Employed for this pnrpofe, if the 
cargo is proved to belong to Briij/b 
or neutral $nereiaats ; but not other- 
wife* Hagedom v. Reidf^ 377 

13. In effefting a policy of infurance 
from Rulfia to this country while the 
fliip was on the outward voyage, the 
broker reprefented to the underwriters 
that a cargo was ready for herj andjhe 
was fure to he an early Jbip.^Held, 
that this amounte*d only to a repre- 
fentation of what was enpeded on the 
part of the aflured, and that the un- 
denvriters were liable, although from 
the delay in beginning to load the 
cargo, the voyage home was turned 
Arom a fummer to a tripterriik. 
bard v. Glotfer, 313 

14* If a chartered (hip be loft by means 
of the captain engaging in an illegal 
trade in obedience to the orders of 
the charterer, this is not a lofs by 
barratry for w^liich the owner of the 
fhi|> can recover againft the under- 
vmters* Holbs v. Hannam^ 94 
If goods infured arc warranted free 
£p#m capture and feizure in the port 
of difeharge. and the goods being 
deftined to PHlau are feized while^tiie 
fltijp is lying'at anchor in Pillau RoaJs^ 
this is a feizure in the port of dif¬ 
eharge within the meaning of the w'ar- 
ranty. Maydhew v. ScotU 205 
Where goods iniured were war¬ 
ranted free from feizure in the port 
of difeharge, the captain having ar¬ 
rived within about two miles and a 
bidf from the Rarbour*of the place to 
wl^h he was dhftined, caft anchor 
and made a>£gnal for a pilot; a pilot 
boat in confequence came out with 
douaniers on board, who carried him 
iato the harbour, where the cargo 


was feised and condemned.— 
that this was a feizure in her port of 
difeharge within the meaning of the 
warranty. Oom v. Taylor, 204 

17. Upon a common pmicy on goods, 
the underwriters are difeharged if the 
goods are landed at the port of defti« 
nation by the officers or government 
{here, and are lodged in the govern¬ 
ment warehoufeb, if this be the ufual 
mode in which goods are landed at 
that port, although the goods infured 
are afterwards confifeated by tlie go* 
vernment, and are never in the poflef- 
lion of the conlignecs. Brown v. 
Car flairs, t 6 t 

s8. Where a (hip was infured from Lan^ 
don toBerbice, with an extenlivc liberty 
of touching and trading at all places; 
held that by putting into Madeira and 
ftaying there after the convoy with 
which (he failed had proceeded on the 
voyage, (he was guilty of a deviation' 
which difeharged the underwriters.— 
Semhle, that as the captain did not 
know when the convoy failed away 
and expelled to overtake it, this was 
not a de/ffttng of convoy within the 
meaning of the convoy aA. IViUtams 
V. Shee, 469 

19. A policyof infurance at and fr6m 

London to Bcrbice*’ was eifeded 
upon the receipt of a letter from the 
captain, (which was (hewn to the 
underwriters,) Aating that he had 
paffed Barbadoes, and the words at 
f( a** were infeyted in the policy after 
the printed daufe deferibing the be« 
ginning of the adventure on the goods. 
Held, notwithilanding, that the policy 
was vacated *by a deviation at Ma« 
dcira, in a former part of the voy¬ 
age. Redman v. London, jog 

20. If a (ire arlfes on board a (hip from 
the damaged quality of goods on 
board which are infured, the qgfc r - 
writers are not liable; but if theiofs 
is not occaiioned by the damaged 
ftate o£ the goods on board, the to* 

ncy 
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a5> If a fltip infured is coadeiincd (fi r 
catt^g Omnlated t» 

the law of natioos, hniog 

anv Kbertf in the policy ttt’Wfo, the 
unoerwriters are Hor^ 

n^er y, L^/m^gtoaf 

26. Pdicv on goods mid (ftm 
Gottenbur^ to any pc^ of the Bid^ 
tic, beginn^ the adventure from 
loading thereof/' but declared to be* 
{ft conhfttiaiion of other fpeeified poli«* 
cics. Thefc were on the fame goo<b 

at and from Norfolk in Virj^ia,*^ 
where in point of fadt the goods vrero. 
loaded.~Held, that under thefe ofr- 
• cumftancesp it was no defence t6 ^ 
underwriters on the ^rfl>tnentkifled 
policy, that the goods were not loi^ 
ed at Gottenburg. Bell v. * 

lyn 

27. In an a 3 ion on a pcAcy of infur* 

auce on a voyaj|e <^to stay pm id 
thf Bahk,^* evidence a^hkiUted t!9' 
prove that the Chtlpi ef b , 

crmlidered in mercantile contrads ai 
within the Babie^ although tbs two 
feas are treated as feparate add diftlaft 
by geographers. Ifidt V. ft^abeti^ * 

tS 

28. Since the toth of May 2806, tile 


licy u not vitiated by the h& not 
having been difclofed to the under* 
writers that the mods were damaged, 
thou^ that fmgmbavea tendeiicy to 
encreafe the rMc. BtyJy, Dnhun 233 
21, Whcreafhip infured to Martinique 
and all or any of the wMward and 
leeward iflands, landed the greetefi;, 

{ »art of her cargo at hbrnnique, and 
ailed with l;he refldue to Antigua, 
where flxe was wrecked while flopping 
partly to difpole of the refidue 01 the 
outward cargo, and partly to obtain a 
homeward cargo that the un¬ 

derwriters were not liable. Imglii v, 
Phiwf, 437 

22. Policy on goods " at and from the 
fhip’s loading port or ports in Amelia 
Ijimd to London/’ The fliip ne\er 
touched at Amelia Iflandf but took in 
her cargo at 7 ^re ffland^ which lies 
a little farther up the river St* Marj\* 
Heldt that the policy neverthelcfs 
attached, this being tne ufual mode 
in which (hips in that trade take in 
their cargoes. Moteon v. dtlnns% too 
23. Where there b a Valued policy on 
freight, and the (hip is loft while tak¬ 
ing in her cargo, the allured can only 
recover for the freight of the goods 
aftually on board, utilefs a fall cargo 
be then provided for her, or there be 
a contras either written or parol to 


fupply one. Patrick v. Eamei^ 441 
24. To fupport an averxneiit in a decla¬ 
ration on a policy of infurance on 
goods that the (hip with the goods 
on bosud when at A. was arrefted by 
the^perfons eaercifing the powers of 
government there, and tbu goods were 
then and there the tmd perfons 
f^aed, delaine^ and confifeated,” it 
is emagh to mew that the goods 
wen fbrabfy tdien front on tfoard 
the MpbFf iMofloers of govemmeat, 
and fllw delivered totheeonfignees 1 
puttlM in any fentenee of 
coiideflMntkMi« Samttlifi t. Grujf 

14a 


and places in thelflandofSt J)omuig 4 !^ 
not under the dominion and in the ac* 
tual polTeftion of his Ma)efty*e ene* 
mies, has been lawful without any 
licence. Bheihtny*TlS>&ni 0 Hf^'^ 6 t 

29. To vacate apoHcy of itiiw)mee 
an infradion of the ettfrOy it 
not enough to 4 e«' ttm ' 

farled witnout coimirvlrrtte 


ippear trat tm 

authority nr^ Ma prinSptf' fbt tttt 
purpose. Ca^aift’'«. 

|o. Where gooM were Istaal 
frciA London to Qv^iMe. W Mi hd Uii g 
free of |itr#agdtir ttcCwP 

Ihip wea dirfreo bafek firwrtStf'ViMv 
of ii&dob%etf topok 

Pp » 
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into Kiofaie, where it wad impoflible 
to renAir,{^|kfV fo as to enable her to 
ppjn^te the voyage the fame feafon> 
. the goods^ which though not of a 

S erifhabte nature, were to a certain 
egree damaged, could not be for- 
^ warded the iamc feafon by any other 
conveyanceAr/rf that thc 5 alTurcd 
could not by giving aoticc of aban¬ 
donment come upon the underwriters 
for a total lofd. Anderfonv> Wallis^ 

, 440 

31, Where there is an infurance on 
, ih*p and freight, and the fliip has ar¬ 
rived in fdfety, and earned freight, 
the aflured cannot afterwards claim^ 
a return of premium, on the ground 
that he had no infurable intereft, on 
account of a defe£l in Iiis title to the 
ftiip. McCulloch V. Rryal Exchange 
ji^rance Campany^ * ^06 

3*. If a perfonwli is not a linen dra¬ 
per, inlures his ‘^llock in trade, 
hottfehold furniture, Itn^nt weaiing 
apparel, and plate,'’ by a policy 
4 gainfl: fire^ this will not protect li- 
nen-drapeiy goods fubfequently pur- 
chafed on /peculation ; and the w'oid 
linen in the policy mull be confined to 
houfehold unen or linen ufed by way 
of apparel. iVatchorn v. Lang ford, 

. 422 

INSURANCE BROKER. 

1. authority of a broker employ- 
. ed to eSe& a policy of infurance 
^ may be revoked after the underwriters 
have figoed the IKp, till fuch time as 
they have actually fubferibed the po¬ 
licy and if the broker having pro¬ 
cured a {Sf‘t0 be written on terms 
,within the^cope of his originsd autho- 
% tity, receives an intimation from his 
pnncipals that they will not fubmit 
< to thefe terms, and afterwards effeds 
the policy and pays the premiums to 
the underwriters, he can maintain no 
adion againft his principals for com* 


mifllon or money paid. Warmei v. ‘ 
Slude ^ 127 

. As foon as an infurance broker has 
received credit in account with an 
ui^derwriter for a lofs upon a policy, 
his principal may maintain money had 
and rec^ved again It him to recover 
the amount; and in fuch adion, if 
the underwriter’s name is erufed from 
the policy, the defendant can heither 
difpute the liability of the unde/- 
writer for the lofs, nor his own re-, 
ccipt of the fuui fubferibed. An* 
drenu v. Roinnfon, 199 

. Infurance brokers holding a policy 
for the purpofe of adjuiling a lofs, 
fufiered an underwriter’s name to be 
ftruck out, upon his figning the ad- 

{ “uftmenthe gave them credit in 
US books for the lofs, and became 
bankrupt j but they never took cre¬ 
dit for the amount in their books 
''on the contrary, they gave the af- 
fured notice of the bankruptcy, and 
there was afterwards a fcttlemeiit of 
accounts between the brokers and the 
afTured, comprehending the policy in 
queilion, in which no demand was 
made upon them in refped of th/ 
bankrupt’s fubfeription.—• Ruled, that 
they were not liable to the aflured 
for the fum due from the bankrupt 
on the policy. Ovington v. BeUy 

. Inliirance brokers are not liable to 
a)i adion for negleding to infert in a 
policy a liberty to carry flmulated 
papers, if the written inflrudioas 
given them coutaiii no diredion for 
that purpofe, although it may have 
been verbally communicated to them 
that fimulated papers were to be ufed 
in the«voyage. Fomin v, Q/wei/, 357 
. Where a ihip ytMj conebamed for 
carrying fimulated ) papery, apd the 
policy containing no libWty tb do fo, 
the aiiuTed could not recovjsr upon it: 
^heldf that an a^on could not be 
ipaintained againft the infurance bro¬ 
kers 
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Lerff for having necUAed to include 
the premiums and duties, contra^ to 
the inftrudions given them for effeft- 
the policy ; as in the refult the 
auured were not damniGed^by this 
negleft. Fomin v. 0 /wcl/f 357 

INTEREST. • • 

See Bixls of Exchamge, 20. 

X - where money due on a balance of 
accounts is awarded to be paid on a 
particular day, and at a patticular 
place, if duly demanded there on the 
day, it carries intereft afterward(j- 
Pinhorn v, Tutk'inj^tun^ 468 

2. An agent who has advanced mon^y 

for his principal in effefling infurances 
and other mercantile bufinefs, is en¬ 
titled to charge intereft, and at the 
end of every year to make a reft, and 
add the intereft then due to the prin - 
cipal. Bruce v. HunUry 467 

3. In an aAion to recover back a depo- 

iit paid oil the purchafe of an eftate, 
the vendor not being able to make a 
good title, if the plaintiff declare 
Ipecially, and allege as fpccial damage 
that he has loft the ufe of his money ; 
on making out his cafe he will be 
entitled to intereft on the depofit 
money f^om the time tlie purchafe 
fhould have been completed. De 
Bernaksx^ IPuodj 258 

4’. In an a£tion againft^the drawer of a 
foreign bill of exchange diihonoured 
here for non-acceptance, where the 
plaintiff is allowed a per-cetUage in 
name of damages, h® is only entitled 
to intereft from the day when the bill 
owht to liavc been paid. Gantt v. 
Macien%ie, CI 

y: Where there is no allowance for da¬ 
mages, the plaintiff is entitled to in« 
threft from toe day the bill was difho- 
nOured for non-acceptance. Harrifim 
V, Dieifon, 5a ik 


INTOXICATION. ^ 

An agreement ligned%y a perlba ia a 
ftate of complete intoxication is void. 
^Pittv^Smtb, 33 

JURY. * 

Where a private aft of* parliament pro¬ 
vides for the expence of maintakting 
the jury Tummoned to affefs the value 
of property taken under the aft, this 
does not extend to a dinner at a ta« 
vern given to the Jusy after delivering 
in their verdift, Forfier v. Taykf, 49 

I • 

LANDLORD AND TENANT. 

See Assignee of Lease. Distkess. 
Notice TO QUIT. Sheriff, 3, 6 , 
7. 10. 

LIBEL. 

See Witness, 7. 

1. An aftion fhay be maintained for 
defamatory words reduced into writ* 
ing, which would not have been ac¬ 
tionable if mer^y fpoken. 

V, Lord Kerrvy 214 

2. A perfon who having a copy of a 
libellous caricatiXre, (hews it to ano¬ 
ther on being requefted fo to do, is 
not thereby liabk to an aftion for 
malicioufly publifhing it. Smith F. 

3 »$ 

* LICENCE. 

Insurance, 10,* xi, ja. 

]. To tiefpafs for breaking and enters 
ing the plaintiflPs houfe, and making; 
a noife and dilturbaoce therein, 
defendant pleaded a licence, to which 
the plaintiff repUed de 
that the plea was fuppoited by etvi* 
dence that the plaiittin kept abilliir^ 
table in the houfe, at which' aU 
{one were ufually portnitted by aok 
to play at regulated pr|ces, and tha% 
the defendant entered the hortfip^r 
purpofe of goiw to the Uliird 
room, anhough whik in tae^aouile he 

f p 2 was 
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of It trefpafi in aflaulting 

the ^ujiaUflEi. VUciam v. JJW, 

. 5 H 

, LIEN. 

See Shi?, 4- 


LIMITATIONS, STATUTE 

OF. 

Jinr MoNjIY HAD AND RSTJUVED, 3. 

In an adion aguoft jt. on the joint and 
irveral promiflbry note of himfelf and 
B. to take the cafe out of the ilatute 
of lktitation$, it ia enough to ^ive in 
ondirooe a letter written by to B. 
within the fix years, defiring him to 
fettle the money. Hilhday v. Ward^ 

32 


LUNACy. 

$e€ Evjdsnce/ 2. 

A petfon put m to fuperintend an unli- 
oenfed houfe for the reception of 
lunatics, is liable to the penalties of 
14 Geo. 3. p. 49. without bavinff any 
fhare in the profits of the eftaolifli- 
Budd V. Fwlhs^ 404 

MALICIOUS ARREST, 
ifre Arrest, Madiciou;^. 

MARRIAGE. 

See CoVBaTUlUC, 


MESNE PROFITS. 

^Q^ere pnemifi^are inthe poflefiion of a 
twient, awl there is 1u4gement in 
^dmeut agajofi the cafual cjei^r, in 
4n aRkm fiv mefne profits imd cofis 
^ w igeAmfQtagmfiuNP landlord, the 
jD^^meOt in eje^eot ia no evidence 
fkgwfthimiiRitbQat proof that he had 
. netipe o( ejeftwew, fp that he 
Hwfhl have cfM»e is to pefe^ it | but 
R (ufequeot jff om if e to pay 

thgmntepd ppfU eiapwitf to ao ad- 

Jf 


miffinn that he is liable to the action* 
Hunter v. BritU^ 4^5 

MISNOMER. 

&^BANKauPT,6. Trespass. 

If the plaintiff declares by a wrong 
chriftian name, this is no ground of 
nonfiiit at the trial, if it can be ihewn 
that the defendant knew that the ac* 
tion was brought by the perfon who 
actually fues. Boughton v. Freref 

29 

MONEY HAD AND RECEIVED. 

Sie Bills OF Kxchakoe, 12, 22. In¬ 
surance Broksr, 2. Sheriff, 1,3. 

I. Money had and received will not lie 
where the plaintiff upon the fame 
tranfaAion would be liable to a crofs 
adion to recover damages to an equal 
amount. Simpfon v. Swan, 291 
2- A receipt figned by an agent for ms 
principals is not evidence to fupport an 
a^ion for muucy bad and received 
againft liim to recover the money 
back. Edden v. Readt 339 

3. Where a Aim of money has been 

lodged with a party to indemnify him 
aganill bills of excliangc be has ac¬ 
cepted for ]^he accommodation of ano¬ 
ther, an action will not lie againft him 
to recover the money while the bills 
are outftanding, altho’ the ftatute of 
liinitatioas lias run upon them. Morfi 
V. IFilliamSy * 418 

4, Where a fervaut is in the habit of re¬ 
ceiving fums of money for the ufe of 
his mafter, and by the eftabliihed 
courfe of deuing, the fervant pays 
thefe over to the mafter from time to 
ttroe, without any written vouchers 
prifing between tnem, the prei^p* 
tion of lav is, tbit all fums fo tt* 
cetyed by the fermot ere regularly * 
paid over to the mafter; Uimfore, 
when there has been fuch a courfe of ^ 
dealing! in an a^oa by the nu^er " 

againft 
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agaiiiil the fervant for money had and 
ftcciTed, it IS not enough for the 
mailer to prove that Aims have been 
received by the fervant for his ufe ; 
but the onus lies upon him to prove 
by pofitive evidence, that the ftrrant 
has not duly accounted with him. 
JEvans V, BircAf * i o 

MORTGAGE. 

SesSmvj 11 . 

NOTICE OF ACTION 

A local of parliament provides that 
no aflion ihall be commenced for any 
thing done in purfuance of the afk^s 
until aftci^ notice of a£lion (hall have 
been riven.*-/^r 4 /that this applies to 
a* cale where the defendant a£lcd 
under colour of the aft, although lie 
exceeded the powers conferred by it. 
Craves v. Arnold^ 24c 


NOTICE TO QUIT. 

X. Where a houfe, lands, and tithes arc 
held under a parol demife at a joint 
lent, a notice to quit ** the boufe, 
lands^ and premt/esf nutsh the appurU* 
nances^^* includes the tithes, and is 
fufficient to put au end to the tenan¬ 
cy. —- Smbk that although tithes 
are let by parol, the tenant is entitled 
to a notice to quit. Doc d, Morgan v. 
Churchy 71 

2. If after the expiration of a notice to 
quit, the landlord giv^s the tenant a 
mih notice that unkfs he quit in j 4 
days he will be required to pay double 
value, the fecond notice is no waiver 
of the firA. Doe d, Dtgby. v. Steely 

117 

3. Where premif!^ are taken under an 
agreement by which the ^ tenant is 
aways to be fubjeft to quit at three 
monUie’ notice,*’ this conftitutes a, 
qottrterlv tenancy, may de* 
temunea by a three months notice to 
quit, expiring at the fame time of the 


m 

3 rear it commenoedf or any gone* 
TOnding quarter day. But alr& ggjlp 
the tenant under fuch an agreement 
enters in the middle of one ofttil ufual 
quarters, if there appears to be no 
agreement to the contrary, he wUl be 
prefumed to hold from the day he 
enters; and the tenancy can oidy be 
determined by a notice expiring that 
day of the^year, or fame other qttdr'* 
ter day calculated from thence, 
v. Derretty yXO 

4. Where a notice to twU given hf a 
reftor to the tenant of his glebe knd 
expired on the 25th of Dec* and on 
the^iyth of Jan. following a 
tration was read in the »urch, and 
the reftor afterwards by order at the 
feqneftrator received from the temtm, 
w'lio held over, a weekly allowance, 
wliicli he defenbed in a receipt at if* 
fuing out of the tithe atid mhe 
Held, that th% reftor mi|^t tw main- 
tain an ejeftment, kybg the demife 
on the lit of Jan. asl^tween the xyth 
of Dec. and the lyth of Jao. the te¬ 
nant was a trefpalfrr. Doe d, JKfer- 
gan v* Blucky 447 

5. The vendor of a term, before the 
whole of the purchale money is pud, 
agrees with the purebafer that the 
latter ihall have poiTefliori of the pre* 
mifes till a given day, paying the re¬ 
ferred rent m the mean time, and that 
if he does not pay the refidue of the 

j mrchafe-moiiey on that day, he ihall 
orfeit the inftuments already paid, 
and ihall not be entitled to an amms* 
ment of the leafe.«-^The 
being thus put into poflefion, if the 
refidue of the purdhufe-mofiey is not 
paid at the day aj^pointed, veftdoy 

maymaintainifp ejeftment without Sny 
notice to quit or demand of poffsfflo^ * 
Doe d, Leefon v. j'qfsr, m 

miSAUCt.^ 

See Ikzucxmmt^ a, g* WUixM^ 
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^ PARISH. 

Sit Indictment, ii. Um and Occr- 

^ PATION, I- 

PARTNERS. 


^^Bankcr%, I. Bankrupt, 5, 14. 

' Guarantie, 3. 

Where one offcveral partners^^ with the 
privity of the others^ 4raws bills of 
exchange in his own name upon the 
partnerfhip firm, in favour of perfons 
who advance him the amount, which 
he applies to the ufe of the partner- 

a , altho’ partners are not jointly 

le on the bills, they may be jointly 
filed by the payees for moScy lent, 
Denton v. Rodte. 493 

PAYMENT OF MONEY INTO 

COURT. 


1. In an aftion on a hill of exchange 
after payment of ^pney into court, 
the defendant rcannot objed to the 
'fuf&cicncy of the ftamp on which the 
bill is drawn. Ifrael v, Benjamin, 40 
a. Payment of money into court can only 
be proved by the rule for paying it in. 
ffrael v. Benjamin, 41 

PERJURY. 

See Surrogate. 

PEW. 

See Evidence 4. 

‘ 9 

PLEADING. 

See Assumpsit. Bankrupt, 8. 

l« If an afkion on a protniflbry note 
made and dated in a foreign country, 
the declaration, without noticing that 
circumftanc^ may allege that it was 
made in the county in which the venue 
is laid. Hodtiet v. Morris, 304 
E If the owner of a horfe kts him to 
hire, for a certain time, during which 
is killed by the owner of a cart 
Wting it violently againft him, the 
Ttmedy of the owner of the horfe 


againft the owner of the cart is caje 
and not trefpafs. Hall v. Pickard, 

187- 

If A. obtains a warrant againft 
dire6l;ed to C. and Z>. as conftables, 
an^ voluntarily aflifts them in execut¬ 
ing it, to trefpafs and falfe imprifon- 
ment brought by Bm againft the three 
• others, as well as C* and D. may 
plead the general ilTue and give the 
fpecial matter in evidence* Nalban 
V. Coh It, 2^1 

|.. Where the burthen of repairing a 
highway is transferred by a public aft 
of parliament from the par'll to other 
perfons, if the parifti be indifted for 
not repairing this highway, there is no 
occafion for a fpccial pica, ftating who 
are bound to repair it, but the ex¬ 
emption may be taken advantage of 
under the general iflue, of Not Guilty. 
Rex V. St. George's Hanover Square, 

222 


POLICY. 

See Insurance. 

PRACTICE. 

. In ejeftment, where the leflbr of the 
plaintiff claims under a will, and the 
defendant under a codicil thereto, the 
validity of which is the queftion be¬ 
tween them, the defendant on admit¬ 
ting the title of the leflbr of the plain¬ 
tiff under the will, has a right to begin 
and to have the general reply. Doe 
d. Sir Ric, Corbett Bart. v. Corbett, 

368 

. In trefpafs quare claufum fregit, if 
the defendant pleads—as to coming 
with force and arms and whalfo- 
cver elfe is againft the peace, not 
gtdlty, and* as to the refidue of the 
trefpafles, a juftification, which is 
denied by the replication; at the trial 
he has a right to be«n and \o have 
the general reply. Hodges v. Holder, 

366 

S-A 
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At the alSzes, if buflnefs is not be¬ 
gan on the commiifion day, caufes 
mu ft be entcied with the marfhal 
before the fitting of the court on the 
firft day of bufinefs. Skeye v, Voyce^ 

• 365 

4. Refufal to certify for fpecial jury, on 
application made the day after the 
trial. IVa^gettv, Shanot • ji6 

5. At nifi pniM in K. B. the plaintiff 

cannot apply to put off the trial of 
his caufe Irt'm fittings to fittings, but 
may from one day in the fittings to 
another. Anjley v. Btwch, 333 

6. A judge fitting at nili prius at Welt- 
ininfter cannot upon motion make an 
order jii a caufe entered for trial m 
J.*ondoi). Adinjon v. Dtckinfon^ 41 

7 On the trial of a mifdemeanor, the 
defendant cannot luive the affiftance of 
council to examine the w itneffes, and 
refer-»'e to himfelf the right of addreff- 
ing the jury : but if he condufls his 
defence hiniLlf, and any point of law 
anfi s w Inch he profcffea himfclf unable 
10 argue, the Court will hear this 
arguedby hit* counfel. Rex s.Whte^ 

98 


PRECEDENCE. 

Attornc) and Solicitor General to have 
precedence above all King’s fer- 
jeants, 


xn 


PREMIUM, RETURN OF. 

See Insurance, 31. 

PRINCIPAL AND AGENT. 

&«ArTiov, 3. Auciioneer. Broker. 
' Factor. Imsora^ce Broker. 


PROMISSORY NOTES. 

See Buls oe’Excbamqe and PrO' 
MissORT Notes. 


PROPERTY TAX, 

Su Use and Occupation, a. 


REGISTER. 

See Shir, 7, 8, 9. 


REPRESENTATIO^e 

a 

See lN;tiURANCS^ 1}. 


SALE. 

See Ship, i, 2* AssukysxT, Inoesi- 
TATUS, 2 ^ BhORER. FrAUDS, StA** 
TUTE OP. 

1. Where goods are fold by a written 
contra^, which contains a deferip* 
lion of their quality, without refer** 
ring to any fample, if the goods do 
not porrelpond with that deferiptiot), 
it*is not material for the fendor to 
ihew that they correfpond with a 

. fample exhibited at the tune of fale to 
the purchafer, who was well Ikilled 
in the commodity, this not benig a 
fale by fample, but by the defii^p- 
tion in the^written contrafl. Tye v: 
FynmorCi 462 

2. If a wntten contrafl for the fale of 
goods fpecifics no time for delivering 
tliem, in an a^ion for not delivering 

‘ them, it is not competent for the de* 
fondant to give parol evidence that it 
was a condition of iolc that the goods 
ftiould be taken away immediamy, or 
that by the ufage of trade where 
goods are fold to be delivered at a dif.^ 
tant day, the time is always mention* 
f d in the written contraA* Although 
the purchafer of goods negledfo, after 
notice, to carry them away, the feller 
has no right on that account to 
them. Greaves v. 

3. Where a perfon.in the county 

an order to a tradefman in Loddott' 
with whom he has been in the habid^ 
of dealing, to fend him down mom 
goods by a'particdlar coach, ail4 «£ 
the oiface of this coach there is 
tice ftuck up» intimating 
proprietors will not be anTwet^Ljsm 
goods above the value of 599^^* 
mfured, it is eoougirfor tttd^risidor 

Pp4 ' ; tff 



INDEX. 





4b 


to deliver tke goodi ordered at this 
office, althou^ they be above the 
value of d. without infuring them, 
Uttlei^he has infured for the purchafer 
IQ former inftanceB. CothaysIVuU% 129 

4. Conttad 14 London for the fale *of 

tallow from a particular fliip, on ar¬ 
rival—to be taken from the king's 
lending fcale^if it fhould not arrive 
on or before a^ven day* dlie bargain 
to be void: T^e (hip was wrecked 
off the of Scotl-md; but the 
cargo was faved, and might have been 
forwarded to the Mrt of London by 
the given day: The vendors rcfola 
the tallow ID Scotland: The t>ur- 
chaferadid not offer them any msem- 
nky if they would bring the tallow to 
London.—that under thefc 
dreumftanccs, the vendors were not 
anfwerable for the non-delivery of the 
tallow. Jdk v. ThomtoHj 374 

5. A delivery of good^ |tt a wharf is 
not fufficient to charge the purchafer, 
uidefa the feller procures them to be 
booked, or takes a receipt for them, 
or delirara them in fuch a manner as 

, to fumilh a remedy over againft the 
wharfinger* Buctnianv.I^i, 414 

6. Where, in a contract for fale of 
fum, there is the following term: 

five on board a foreign fliip,” the 
ieller is not bound to deliver it into the 
hands of the purchafer, or to tranf- 
* far it into his name in the book^ of 
thotvarehoufe where it lies, but only 
|0 put it on board a fomgn fiiip, 
wAiA it ia the duty of the purehaler 
to name. M^oa^ t^o 

y*. In the conditioiifi of foie of the leme 
of apttblic heufr, it was deforibed as 
a puidie houfo)'* the leafe 
•oBtained a covenant that the lefiee 


and ]m affigna fliottld take their beer 
ftona a particular brewer f this leafe 
vma dl mdoveebytkeaudioiiorr at 

that it waa 
and tkait the covenant about the 


who fad mif- 


tfao of the 
twnly that it waa a fim piMic 


beer had been decided to be bad*— 
HelJf that the purchafer who heard 
the leafe read over, was not bound 
under thefe circumlUnces to complete 
the purchafe, but was entitled to 
recover back the depoiit. Jtmes v. 
Edneyt 285 

8. The purchnfer of goods to be paid 
:^r by bill upon his°agc*nt, is not dif- 
charged by the feller taking a re¬ 
news of the bill without giving him 
notice, if the agent had not funds 
in hand to pay the bill when it be¬ 
came due. Clarke v. JVW/, 412 

SAMPLE. 

• &vSAtB, I. 

SCRIVENER* 

See Bakxcrupt, 1. 

SEAMEN'S WAGES. 

1 • During a voyage the fhip is wrecked, 
the captain gives the manners an order 
upon the owners for the amount of 
their wages to the date of the wreck, 
acknowledging at the fome time that 
he had hitm them by the month.— 
Held^ that under thefe circutni):ance8,no 
action for wages could be maintained 
by the mariners againft the captain, at 
lead witliblt proving that tney bad 
firft made a demand v^on the owners. 
ForJioQm v. Krt^er% J97 

s. Stat. 2. Geo. 2. c. ^6. requiring ar¬ 
ticles to be en]:ered into between the 
mafters of ihips and the mariners, and 
provtding that the mariners (hall not 
fail in any fuit for wages from not 
producing the Articles, me^ not apply 
to the care of a Britiik feaman tn* 
terii^ on boaod a fbrei|m lh4> m & 
BriUfhpott. Dkimmv.Ben/b^ ago 
j. If foreign failora ftipulgte in tb^r 
own country before the commence* 
raent of jtvoyage, that they will not 
fue the captainror any money abroad, 
but W fatiafad with what be may ad¬ 
vance 
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vancc tlicm in deduAion of their 
wages till they return home, they 
cannot maintain an a&ion aganiil him 
for wages, in the courts in this coun« 
try, Johnfon v. Mackidfen^ 44 

" SEDUCTION. 

See Witness, ^ 9. 

SET OFF. 

1. Wliere goods are fold, to be paid for 
by a bill of exchange at a given date, 
to an action commenced within that 
time for refuflng to give fuch bill, 
the defendant cannot let off a debt 
due to him from the plaintiff. Hutch^ 

ttdm V. Reti^ 32^ 

2. In an action by the afiignees ot a 
bankrupt, it is not fuflicient proof of 
a fet.oft, that the commiifioners per* 
mitted the defendant to prove the 
debt propofed to be fet off under the 

" commiffion. Pine v. Mennett^ 279 


SHERIFF. 

See TaovEK, 4. 

1. After a return to a writ of that 

the money is levied, the (herin is liable 
to an aOTon for money had and re¬ 
ceived, without any demand of pay¬ 
ment. Dale V. Bitchy 347 

2. The iherifF cannot maiirfHi an adion 
for the expence incurred in feizing 
and keeping pofleffion of goods under 
a fa> at the requeft oT the party 
fume out the writ, although they are 
not fold, on account of his refufiog to 
gpve an indemnity againft the claims of 
third^foDS. SUkey,Havdoch, 374 

g. An Boion for moneyliad and recemd 
cannot be muntaiaed a landlord to 
recover the aomunt of a year’s rent 
againft the (heriff, who baa fold his 
tenant's goods under an execution. 
Qnm T* t6^ 

4. tn an nfifon againft the dierift for a 
return^ to coonefik him with the 
afts of a paiticular officer in the exo- 


m 

cution of the writ, it it not eiKHi|^ 
to fliew that this officet^i ttutoe m 
written in the margin of the 
copy of the writ and retuifib But 
without producing the wamiit» it 
was lielit to be enougluto give ki evU 
deuce a paper iffiied hj w foerii’a 
office and dire^d to.thn officer^ te- 
quiring him to give inftm£tio«iafor 
making a return to the writ, /owe 

V. 

5. In an aSion againft the Iher^ for an 

cfcape i^on mefne proce&» it is 
enough, without producing the wnr^ 
rant, or giving dire& evidosce of the 
arre^ or cfcape, to prove the 
return of cepi corpus, sod to ffiew 
that the party dia not pnt in bail, 
and was not in the fherifiPi ouftody at 
the return of the writ. FairSeym 
Birch, • 397 

6. In an aftion againft the fberiff for an 

improper return to a fi. fo. which 
Rated that he had paid a fum of mooey 
to the landlord of the piremifes for 
a^ars of rent, it is not enough for 
him to prove that he paid the money 
to the landlord; but he fhoold adduce 
fome evidence that the rent was due. 
Kefghtley V. Birch, C2I 

For purpole, the landlord of 
the premifes as not a competent wit* 


the prei 
nela. 


Ib. 



in felling them tothelughefi 
greatly under their' value ; but 
cannot obtain a reafon^ls 
ihould return that they rmnain m his' 
hands for waul of buyessb ifsgfofrp 
V. Binb, jSt 

9* It is not a fuffident juftifieation to the 
ikeriff for refufing to execute proeafi^ 
that the indiriduu swunft whifoper* 
fon or goods it iffucs mb the appoint 
>f doastftic lesvant^to a. 
at our court, aadthw 
of this has been tolt uf. . 
AtriiPa office^ udefo the apfiliit 

ment 


ment oi 
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ment be iona Sde ; and in an aAion 
againft the (nerifF for a falfe return^ 
the pluntiff may fhew the appoint¬ 
ment-ds merely colourable. I)clvalle 
v. Phmer,' ^7 

lO. If upon the goods of a tenant being 
' taken in execution« an agent of the 
. landlord take^ from the (herifPs offi¬ 
cers an undertaking for a y^r’s rent, 
and then confents to the goods being 
fold, the landlord cannot afterwards 
maintain an adion againft the fficrift 
on 8 Ann* c. ii. ^ i. foi^liot paying 
a year’s rent on making the levy; 
although the rent is not paid accord¬ 
ing to the undertaking, and although 
the undertaking (hould be void uhdcr 
-the ftatutc of frauds for not ilating 
any coniideration. Rothery v. IVood, 

24 

SHIP. 

Su Action, j.v Average. Seamen’s 

WAGESt t 

f, If a (hip is fold with all faults^ the 
feller is not liable to an aaion in re- 
fpeft of latent defefts which he knew 
of without difclofing at the time of the 
fate, unlefs he ufed fome artifice to 
conceal them fr&n <the purchafer. 
Baflehoh-^. tValterSi 154 

3. Although a (hip be fold, to be 
taken with all faults,” the vendor can¬ 
not avail himfelf of that ftipulation, 
if he knew of fecret defeats in her, 
and ufed means to prevent the yur- 
chafer from difeovering them, or made 
^ a fraudulent repxefentation of her 
' ebaffitiofi at the time of the fale. 

. Schtuider v. Heathy * 506 

Where the charterer of a (hip for a 
^«woyageto Tobago and back, cove¬ 
nanted to load and difpatch her in 
time to join the convoy that (hould be 
mpointed to fiiffi from the Weft In- 
«a on the ift of Auguft that 
he was liable for not having loaded 



offered to load her with a complete 
cargo if (he would (top a few days 
longer. Thomson v. Inglu% 4^18 

4. The mailer of a (hip has no right to 
detain goods for wharfage, if the coni- 
fxg^ecs tenders the freight, and re¬ 
quires them to be delivered over the 
(nip’s fide. « B^bop v. fVare^ 360 

5. JVhere a fliip was freighted to go in 
baUaft to Jamaica, and bring home a 
cargo from thcncc, and the treighter 
undertook to provide <1 full cargo for 
her, ill time for tli< July convoy pro¬ 
vided (lie arrived out and was ready 
by the 25 Jure ;—heUU that ati (he did 
not arrive out till after the aj June 

c the freighter was entirely difeharged 
from his contraft to furni(h a cargo. 
Shadfortb v, H/ggift, 385 

6. Where the charterer of a (hip to Ja¬ 

maica and back,covenanted to load her 
there with a complete cargo of fugar 
and to pay freight for the fame at the 
rate of los. 6d. per cwt. and his agent 
at Jamaica tendered a complete cargo 
to the captain, but infilled on his 
figning bills of lading for it at los. 
per cwt. which the captain refufed to 
do;— H^ldy that the charterer was 
liable for dead fright, Hyde v. 
WilUsf aoz 

7. In an aAmn for (lores fupplied to a 

(hip, if ^defendant pleads in abate¬ 
ment that he is only liable jointly with 
others, it is not enough for him to 
produce the (hip's regifter, contain¬ 
ing the names of himfelf and thofe 
others as owners of the (hip. Flower 
V. Toung, 240 

8. In an aAion againft the owner of a 
(hip for ftoref Applied to her, the re¬ 
gifter purporting' to be granted on 
the oath of the defendant, and dating 
him tl e foie owner, is no evidence of 
ownerfhip. Smith v« Fu^t 4.56 

9. To prove that a (hip is Briti(b«buiit, 

a Btitt(h regifter fo deferibing her is 
by itfelf no evidence. Mtffe v 
Meym^ 475 

xo. A 
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10. A ftiip was defcribed in a memoran* 

' dum for charter as the Swediih {hip 

or vefTel callcd"flie Maria.*'* Infafifhe 
was Britifh-built, and had aBritifh re* 
gxftcr, but {he had a complete fet of 
Swediih papers and a treafSry licence 
to fail as a Swediih iliip, which parti- 
culars were known t# the freighter: 
—Heidi that in an action againil 
him for not loading and difpatching 
the fhip according to the memoran¬ 
dum for charter, he could not fet up 
as a defence that fhe was in point of 
fa£t a T^ntiih and not a Swediih ihip. 
Ret^e V- Meyers, 475 

11. Where a ihip is mortgaged, but the 
mortgagor continues in poiTeifion^^the 
mailer emploj<-d by him cannot main¬ 
tain ?n a^ion for wages and diiburfc- 
ments againil the mortgagee. AnnM 

Carjlaits, 354 

12. If the mailer of a fliip in a foreign 

port, from the ilate of the exchange 
receives a premium for -a bill drawn 
upon England on account of tlic ihip, 
this belongs to his owner, although 
there may have been a ufage for 
mailers of ihips to appropriate fuch 
premiums to their own ufe. Diploci 
V. Blackburftf 43 

13. If the captain of an Sail Indiaman 
dies at the outward port after having 
contraded to bring home certain paf- 
fengers, and laid in a certain quantity' 
of ftorcs for the homeward voyage ; 
and the chief mate fuccceding to the 
command brings home thefe and other 
paiTengers, and provides furtiier llores 
for their fubfillence during the voy¬ 
age ; the captain* 8 reprefentatives are 
entitled to the pafTage money of the 
paiTengers with whom he had con¬ 
tracted, and the mate to that of the 
others;—the reprefentatives being 
liable to him for the portion of the 
ftores laid in by him confumed by the 
fonoef clafs of paiTengers, andherang 
liable to the reprefentativ^ for the 
portidn of the captain's ftorea con- 


fumed by the latter clafs of pafien- 
gers. Siordet v« Brodies 

14. Where a ihip is chartered by a'diar^ 
ter-party unoer Teal, which provides 
. ^eciiically for the payment of freight 
from the charterer* to the ownot> 
a perfon who receives goods carried 
by the ihip in thi8.Toyage as indoaCee 
of tlie bill of lading whtdi nSakes 
them deliverable to order or to idGgns 
on payment of freight as per dnrter* 
party, is liable to pay freight to the 
chartdter accordingly; atthougt^ he 
has paid over the proceeds of the 
goods to the perfon who indorlad 
Edl of lading to hini> before heirtg 
* called upon to pay the freight, 

V. Kymer^ 545* 


SLANDER. 

* 

Sice Words. Libel. 

SOU'nrf SEA COMPANY. 

Semhh that after a ihip has failed on a 
voyage to a place within the limits 
of tlic S. S. Company, a reti^of^dive 
licence granted by the company, » 
infuificient leg^ze the voyage. 
Hohbs V. Hannamt 95 


STAMPS. 

Set Apprentice, 1. Biixs ov *Ex- 
CHANGE, 24. Payment qv 

^ iMO Court, i. 

1. Although a policy of infurance,pre« 
duced at the trial of an adionilMiyk4 
fufficient ftamp, evidence wiQ Ibo XP' 
ceived fhzt it had no fricb 

it was effrdlcd, in which cafe^ it-is. ft 
mere nullity, though ftamped 
wards by order of the ( 
of ftamps i for ^s it forbidden • 

35 G.j. ddj., andnotautboriffCI] 

37 G.3. c. 136. which extende, ' 
to fuch inftruxnents as could 
be legally Ramped after 
executed. Remrui t. 

2. If a ftamp is neceflary to 




flf «n agrc^mesl nude in a foreign 
country, an ureement made there, 
« nnlefa it Imm luch ftamp* cannot be 
< veccived in evidence in our courts of 
juftice. But it is incumbent upon the 
party who objedts to the validity of 
the agreement, to prove the law re<* 
quiring the ftamp, by an authenti¬ 
cated copy, if it be in writing, and 
if not, by the teftimony of *a witnefs 
acquaint^ with the laws of the fo¬ 
reign country. Ckgg v. Levy, i66 
5. A receipt m taxesagned by aclerk 
of die deputy recetver»-general of a 
county in their name, may be^ven in 
evidence withont a ftamp. £dJen v. 
Read, 3J8 

4* A* and B« for a debt due to C. agree 
to give him a bill of exchan^ to be 
drawn by A. and accepted oy B.— 
Inftead of this, they fend him a pro- 
miflbi^ note made by the one and 
indorlra by the other, ^tivbich he im¬ 
mediately returns to be altered into a 
ISO of exchujM according to the 
qgreepicut ••—■’I'ne inftrument fo al¬ 
tered is a vaBd bill of exchange, with¬ 
out a frefli ftamp, as it had not been 
negotiated in the of a promif- 
fory note, and the alteration may be 
eoniidered as the mere corrc6tion of 
a nuftakp, R^eBBer v. Maddach, i 
An accommodadon bill payable to 
the drawer's order cannot be altered 
after acceptance and an attempt to 
nc^gotiafce it, and before h is a^ually^ 
aigotisted. Calvert v. RoBtrU, 343 
A C? Wncther a as. ftamp be fnfficient 
lor 0 biil l|t 50/. vfiii edl legal 
ht0e0.^ IJfod r. j faiynoii it, 40 

STATUTES. 

Hw.8- * 

itf. 0*0* (Fehmies in Wales) 78 

E2.1XABXTW. 

^5; C.4. ^Appitnticcfliip) 14.150. tti 
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Jag. 1. 

1. c. 15. (Bankrupt, payment pro* 

tedted) 183 

21. €*19. (Bankrupt. Scrivener) 534 

^ Ank. 

5. c. 14. (Game ^ Qualification) 328 

8. c»9. (Apjftentice. Stamp) *180 

C 9 

— c. 14. (Year's rent on execution) 24. 

260. 371 

9. c.ar. (S. S. Company) 95 

Geo. 2, 

2. C.36. (Ships Articles) 290 

5. ^c.30. (Bankrupt. Setoff) 279 
19 c. 32. (Bankrupt. Payment on bin 

of exchange) 530 

24. c. 18. (SpcclalJury) 316 

Geo. 3. 

6. c. 54. (Paving Piccadilly) 332 

14 - c. 49. (Madhoufes) 404 

17- c, 30. (Annuity Ad) 7. 17 
35. c. 63. (Policy Stamp) 103 

37. c. 136. (Same) 10$ 

38. c. yt. ( Pirating Bulls) 111 

— c. 78. (Newfpapers) 99 

43. C.58. (Lord EUenborouglPs Ad) 

< 58 . 73 

— c. 155. (Alien Ad) . * 245 

46. c-135. (Sir S. Romill}'. Ad) 308 

48. c. 141. (Stamp Receipt) 339 

49. C.121. (Sir S.Romilly's Ad) 251. 

308. 434 

50. c. 149. (St.l4ike’s. Middlesex) 342 

SUGAR. 

See &\tB, 6 . 

SURROGATE. 

Upon an kdidment for perjui^ before a 
furrogate in the ecclefiaftical coart, 
thelmof theperfoB wboadtnmifterd 
the oath having aded as a funoAte, 
iafitfficrieQt frina facie evidence « his 
being duly appointod, and having 

authority^ 
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fiuthority to adminifter the oath. 
But if It appear that the fuirogate 
ivas appointed contrary to the canoui 
which requires that no judicial a£t 
fhall be fpeeded by any eccl^fiaftical 
judgOj unlefs in the prelbice of the 
regilVrar or his deputy* or other per- 
fons by lav allowed iff th^ behdf* 
his appointtnent is a nullity* Snd\be 
averment that be bad authority to 
adminifter the oath is negatived. Rex 
V. Vere^^ 432 


TAVERN- 
See Wagbr* a. 

1. Where a party of feveral perfoits 
dine tocher at a tavern* they are 
jointly liable for the whole expence* 
and not merely each for his own fhare* 
Fgi^er v. Taylor^ 49 

3. But the officers of a regimental meu 
are only feparately liable* each fur his 
own /hare. JBrown v. Doylef 51 « 

TENDER* 

it is not a good tender of a fraftional 
fum* for Uie debtor to offer the cre¬ 
ditor a bank note to a largcMpiount* 
and to dellre him to take out ofthat the 
fum to be paid. Bctterhe v. Davts, 70 

TITHES. 

See Notice to quit, 1 
TRADER, 

See BASKRvrr^ l* 2 - 

TRESPASS. 

See Pabaoino* 3 * 3. 

If a perfon whofe real name is Wittiam* 
is alked* before prooefs iffues againft 
him* whether his name it not Ji^ii* 
and he f»s it is* he cannot maintain 
trefpafs for what is done in execution 
of the proedb agataft him hy the 
wrong name, Priar^Har^oeodt toS 



TRIAL. 

See InhictmenTj ^ 


, TROVER. 

See BiJtri. OF L^OIKO. 

1. Refufal to deliver gpoi$, by peffim 
Ignorant of real owner* no evtdeiice 

conveifiqn. Greea Dmm$ %i^ju 

2. The olaintiff exchanged a watdwil^ 

the oefendant for a pair of candki* 
fticks* which the latter warranted ta 
be filver*—that the pbintiR 
could not maioUin trover for the 
watch* on ^oof that the candle* 
fticks were oT bate metal. Rlmonw/v* 
Dmif* 399 

3* A, paid a Bank of £n|^aad note to 
who paid it to £ 7 .* who mlentcdtt 
at the Bank* where it wasnopped*on 
the ground tliat it had been sraudup 
lentWobtaip^ firpm a former holder* 
—ffelJf that although A» therettpe^ 
paid the amount of the notp to C** ut 
difeharge of the debt due to him&i^ 
j 9 .i a. could not maintain tro;Mj;K, 
the note againft the Bankof Eagland* 
Bimi of B^gkmd% 417 
Where after a fecret of bau* 

1 uptcy the /heriff took in executioa 
the goods of a trader under a fi. &.* 
and removed them to a broker^ mj 
the afligneeb of the bankrupt af^- 
wards ferved a notice upon him not 
to fell them ; for which reafon tlmy 
were allowed to remain unfold at ^ 
broker's;— ffeli^ that the fheviff was ^ 
liable to an action of J^ver ht 
fuit of the affignee^ wroout any de« 
mand of the goods* tfyM v. Bkidee, 

5. In trover for a bill of exchange* 
damages areto be C^culated accord* 
in^to the amount of Uie principal andL 
intereft due upon the bill at the timi^ ^ 
of the conveiSon* Mereer v. Jifggst 

Wf 

yKKLMK&, 
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variance. trouble and expence incurred in ac- 

See Bills ok Exchange, i, 3. cepting and paying the bills of ex- 
Use and Occupation, i . change, Maflerman v. Convriej 488 


VENDOR AND PURCHASER. 

Sale* 

VENUE. 

See Apprentice, 3. Pissading, i. 
Use and Occupation, 1. 


USE AND OCCUPATION. 

1. In an addon for ufe and occupation, 
although it be unneceiTary to uate in 
the declaration in what parish the 
pretnifes are iituate, if this i^ al* 
kged, a variance in the name of the 
parifh is Altai. Gu^ Caumontt % 3 § 

2. In an aftion for ufc and occupation, 

where the tenant h^s paid the pro¬ 
perty tax before adtion brought, he 
MS a right to dedu^ k at the trial. 
Baier v. DavU, 474 

3. Where premifes are let at an entire 
rent, an eviAion from part, if the 

thereupon gives up pofTcflion 
of the rcHdue, is a complete defence 
to an aAion for ufe apd occupation. 
Smifi V. Raleigh, 513 


' USURY. 

1. ^ an ufttrious fecurity be given for 
a legal fubfiiling debt, although the 
fecurity is void, the >iebt is not ^x- 
tinguimed. *Phillipsy^ Codayne, 119 

2. An agreement that London bankers 
Oiould accept and pay bills of ex¬ 
change drilim in the country for a 

" commiflion of 5&. per cent* being fur- 
nilhed 'with funds to pay the biUs be¬ 
fore they became due, cannot be 
ufurious, there^ bring no contempla¬ 
tion of an advance ^f money If 
upon fuch an agreement an advance 
of money were contemplated, it 
would be a queftion of faA, whether 
\he commifiion was a {hift to obtain 

^UfOiore than legal interell for the for- 
:Jt)carance, or a compenfation for the 


WAGER. 


1. An aAion may be maintained upon a 
wager of ^4 rump and dozen, whether 

' the defendant be older than the plain¬ 
tiff- Huffey V. Cfiekittf 168 

2. When a dinner is ordered at a 
tavern by the authority of two per- 
fons who have laid a wager of a rump 
and dozen, if the winnei pays the bill, 
he may maintain an aAion againff the 
lofer for money paid to recover the 

« amount. Hufey\. Criciitt, 168 

3* No aAion can be maintained upon a 
wager on a cock fight. Squires v. 
W^fken, 140 


WALES. 

Stat. 26 Hen. 8 c. 6. authorizing the trial 
of felonies committed in Wales, in 
the next adjoining Englifh county, 
extends tq felonies fubfcqucntly 
created. Rex v. Windo^jj, 78 


WARRANTY. 



Wlicre a cuftomcr who had bought a 
quantity of burgundy of excellent 
quality from a wine merchant, fomc 
time after procured him to exchange 
a portion of it for wine of a different 
defeription \-^hdd, tliat there was no 
implied warranty on the part of the 
cuilomcr as to the ftatc of the wine 
at the time of the exchange, and 
that although it bad then become 
quite four, the wine merchant had no 
reiQedy, without proof that the other 
knew its deteriorated condition, and 
intended to praAifea fraud. LaNeu* 
^ilU V. Nourfe, 351 ■ 


WHARFAGE. 

See Ship, 4. 

WINDOWS. 



INDEX. 


WINDOWS. ^ 

1- If an anticnt window be raifcd and 
enlarged, the owner of the adjoining 
land cannot lawfully obftruft the paf- 
fage of light and air to any part of 
the fpacc occupied by the antient 
window, although a greater portion 
« of light and air be ^nutted through 
the unobHrudtedpart of th£ cnhrged 
window than was antiently enjoyed. 
Chandler v. Thompfon, 8o 

2. It an antient window has been com¬ 
pletely (hut up with brick and mor¬ 
tar above twenty years, it lofes its 
privilege- Lawrence Ober» 514. 

3. An ad ion for a nuifance to a hoiife 

cannot be maintained for that Winch 
was no nuifance to the houfe before 
a new window was opened in it by 
the plamtifF, and which becomes a 
nuifance only by that ad Lawrence 
v.Ohee, 514 


WITNESS. 

See ATTi*iTiNG WirKEss. Sheriff, 7. 

1. An underwriter who pays on a pro- 
mife of re-payment if the policy be 
determined to be invalid, is not a com¬ 
petent witnefs for another under- 
w riter who difputcs the lofs. jf/tiet , 
if the promifc of repayment had been 
made after he had paid uncondition¬ 
ally, or if the plaintiff had fraudu¬ 
lently entered into the agreement with 
him for the purpofe of taking off hi** 
tellimony. Forrefier v-Pi^ou, 3 So 

2. In an adion for goods fold, a perion 
who entered into a contia^t tor the 
purchafe of the goods in his own 
name, is not a competent itncfs to 
ajjgve that he purchafed them as the 

of the defendant. APBratn 

317 

In Qu feveral demifcs 

Of although the evi¬ 

dence (hi tiie title to be cxclufively 
m one the other cannot be 

compelledV he exanuned as a witnefs 


583 


for the*plaintiff. Fenn d. PewHttfi 

V. Granger^ 177 

4 Wl^re, in an adion ajo^nft two 
fendants, one pleads his bankrupt^» 
, and the other the general iffue, tht' 
former cannot^ on proof of his certii 
ficate^ be made a witnefa for the 
latter* Currie v, CtiU^ Priiciafd$ and 
Brown, , # 48 $. 

5. A cafner employed by /f. firft to 
carry a fum of money to B. and thiAi 
the lilee fum to C.# in an adfoti 
againft C, is a go^ witnefs from nes 
ceffity to prove that by zoifUke be 
delivered the Hrft fum to C. as well n» 
die fecond. Barker v. Macrae,. I44 
In an a6tion by the (heriff on a 
bond, the bound bailiff who made the 
caption is a competent wfUttfs to 
prove the execution of the bottd» if 
the defendant knowing JhM fituation 
alked him to become attefting wheefSk 
Honeyw^od v. Peacock, 196 

7. In an adion for a libel in the lhape of 
an extrajudicial affidavit fwom before 
a magiftrate, a perfon who aded at 
the magiftrate’s clerk is notJ*ei:.t«bto 
anfwer whether by the defendant^a 
orders hckwrote the affidavit and deli* 


vered it to tlic magiffrate, as he might 
thereby criminate nimfclf^i Mafoney 
\ Baftlcy, 210 

8. In an adion for feducing the plaintiff^a 
daughter per quod ferwtium 
• the daughter is not bound to anfw^^ 
in crofs examination whether /he hag 
not been previoufly criminal with 
other men. Doddv^^orre, 519 

9 In fuch an adion ^idence cannot 
be admitted that the defendant ' 
comph/hed the fedudion by meant' 
of a promife of marriage. No^v 

does the mere crofs-examination of 
«the daughter to /hew that {he hoM 
* been guilty of improper conduct^ 
title the plaintiff to ciil other vriltziell^j 
to her character* Dodd v. 

10. Notwithffanding the oath a 

+4 
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€d to a collector of die property lies without hopes of recovery. Har* 

tax hr the commiffioners, that he will h/ott v, Bh^es% 457 

\ not oifdolc any thing he kams in 13. Upon an to cry the validity of 
thatcapactty> except with their con- a commiffion of bankrupt, a creditor 

by virtue of an act of par-^ it not a competent witnefs to fupport 

)iaM0t| he It bound when fubpoenacd the cocnmiifion, although he does not 

id m witnefs* to give evidence of all appear^ to nave provt^ under it. 

fftCts within his .knowledge touching Mam v. MMktny 543 

V the inattCr in qdellion* Lee v. « < 

mrrdh ’ ' 337 WORDS. 

tU Wbw to trefpafs for breaking Lin.T 

through the waU of the plaintiffN 

hemfe* the defendant pleaded a liceuce* x. An action for defamation cannot be 
to which the {Auntiff now affigned maintamed againll a inan whnfc pro- 

mei^ I it appmed that the plaintiff perty has been ffplen* and who upon 

Ittd given tM defendant leave to> do reafonable grounds of fufptcion 

what was neceffary for repairing cliarges an innocent perfon with hav- 

hk own hottfo, which aificdned the ing ftokn it. Fowler v. Homer, 394 

phintiff's s and It was held* that the 2. In an action for words which maybe 
workmen employed to do the repairs underftood to convey a charge either 

weve competent wit&effes for the de- of felony or fraud, although they 

fombnt to difprove the excefs* with- would be actionable in the latter fenie 

OUtareleafe* CatUertWHioflbngf as well as the former, if thcdeclara- 

515 tion contains an lunuondo that the de- 

Mk Itia nefuficientmroimd for recei^ fendant thereby meant to impute fe- 

ii|f evidenee of the iwnd-writing of as lony to the plaintiff* this is material, 

Moafikwhich would be uceivfldevf and muff be made ou|^*in evidence, 

he were dead* that be is unableto at- Smiih v. Carey, 461 

tmA Uie fript from indifpodtion^ and 


END or TUC .THIRD VOtVMT, 


Wtettilf ILsnwpdaecrte^MiJtlty* 

ItauiKskuistiliScidott* 






